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Summary

The Member States of the European Union are subject to a range of human rights obligations derived
from the Charter of the United Nations and the ‘core’ human rights treaties elaborated under the aegis
of the UN. These instruments confer a range of inalienable rights on all those within the jurisdiction of the
Member States.

At the same time the Member States have delegated differing degrees of competence to the EU over a
range of policy areas. Certain policy areas are ‘exclusive’ to the EU, as a consequence of which the
Member States no longer have the authority to act. A larger range of policy areas is ‘shared’ between
the EU and Member States. In these areas, the Member States may exercise their own competence to the
extent that the EU has not acted, but they must not act in a manner inconsistent with existing EU measures.

When implementing EU Law, the EU and its Member States are required to ensure that they act consistently
with the EU’s own internal human rights rules. However, the range of rights recognised under EU Law is
narrower than that guaranteed under the UN treaties. Furthermore, the EU has accepted that it is under a
duty not to actively violate rights (i.e. to ‘respect’ rights), but has not generally acknowledged that it has
an obligation or the authority to protect or promote them. However, the duty to protect and promote rights
is an integral element of the Member States’ obligations under the UN treaties.

This situation strikes at the heart of the principle of the universality of human rights and gives rise to two
problems. Firstly, the narrower range of human rights within EU Law risks the creation of a two-ier system
of protection in the EU Member States, between those areas covered by national law and those covered
by EU Law. Secondly, it creates a gap in the implementation of the duties to protect and promote those
rights in those policy areas where the Member States have delegated powers to the EU.

The Member States remain bound by their obligations under UN human rights treaties and cannot release
themselves from these obligations simply by delegating powers relevant to their implementation to the
EU. Furthermore, under International Law the EU itself is bound by human rights obligations in so far as
they are contained in Customary International Law and any treaties to which the EU is party, such as the
Convention on the Protection of Human Rights and Fundamental Freedoms and the Convention on the
Rights of Persons with Disabilities, which it ratified in 2010. There are also strong arguments, based in EU
Law itself, to support the position that the EU is in fact bound by human rights obligations stemming from
the UN Charter and the UN human rights treaties directly.

In order to prevent the existence of a two-ier system of protection in the EU, the emergence of a gap in
protection and promotion of human rights, and to allow Member States to fulfil their obligations under the
UN human rights treaties, it is necessary for the EU to ensure that it acts in such a way as to give effect to
these obligations. Ultimately, this could be achieved through accession to or voluntary acceptance of UN
standards by the EU. However, this could also be achieved at an informal level by the EU engaging with
UN monitoring bodies established under the Charter or those human rights treaties to which the Member
States are party. Guidance issued under these mechanisms may then be used by the EU during law and
policy formulation.

UN human rights treaties, particularly those on specialised areas to which all the EU Member States are
party, such as the International Convention on the Elimination of All Forms of Racial Discrimination, the
Convention on the Elimination of All Forms of Discrimination against Women and the Convention on the
Rights of the Child, provide the opportunity to enrich EU Law and policy-making — as illustrated in Chapter
Five of this report.

The EU and its Member States, working in collaboration with the UN human rights protection mechanisms,
have the opportunity to give full effect to the inalienable and universally recognised human rights which
the Member States have accepted as legally binding. Through this process the EU may work towards
realisation of its stated goal of promoting ‘the well-being of its peoples’.
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Chapter One - Introduction

As States intensify collective action and cooperation through intergovernmental
organisations (IGOs), potential problems arise in ensuring the continuity of the human
rights guarantees they have undertaken individually. In delegating powers to IGOs to perform
particular functions, States may give up areas of competence to act in their own right, or coordinate
on matters to the extent that decentralised action by States is either precluded under the IGOs’ rules or
becomes less likely. Without expressly conferring on those IGOs the obligation to guarantee human rights
within their particular fields of competence, States may create a situation where either the IGO mandates
practices or rules that directly conflict with those obligations, or where neither the IGO nor States have the
express competence to act in fulfilment of those duties.

Whether the EU regards itself as an 'IGO’ or distinguishes itself as ‘supranational’ is a moot point from
the perspective of International Law. Any entity established by States, endowed with its own institutions to
exercise particular functions, falls into the category of IGO’ for the purposes of determining its rights and
obligations in International Law.! Whether that entity then has particular characteristics that distinguish it
from other IGOs (such as the doctrines of direct effect or supremacy in EU Law) certainly has implications
for the relationship between that IGO and its Member States,? but it does not alter the relationship between
that IGO and third States or other IGOs, or the relationship between the Member States and third States.
This much has been explicitly recognised by the Court of Justice of the European Union (CJEU).® Not only
do these relations remain governed by International Law, but it is through rules of International Law that
the EU is in fact able to create these particular ‘distinguishing’ characteristics to begin with.

The Member States of the EU have delegated differing degrees of competence to the EU over a range
of policy areas. Certain policy areas are defined as being ‘exclusive’ to the EU, as a consequence of
which the Member States no longer have the authority to act.* A larger range of policies is described as
‘shared’ between the EU and Member States. In these areas, the Member States may exercise their own
competence to the extent that the EU has not acted, but must not act in a manner inconsistent with existing
EU measures. Thus, in policy areas of shared competence, as the EU takes measures, the competence of
the Member State shrinks proportionately.®

The Member States of the EU are subject to a wide range of obligations derived from
the UN Charter and UN human rights treaties. All Member States are party to the Charter of the
United Nations, which itself (in Articles 55 and 56) places an obligation on States to ‘promote... universal
respect for, and observance of, human rights and fundamental freedoms for all without distinction as to
race, sex, language or religion’. Over several decades of practice this reference to human rights has been
interpreted by the UN General Assembly to include the Universal Declaration of Human Rights (UDHR)¢
and any UN human rights treaties to which States are party.” Thus, States are often addressed in the
following terms:

[A]ll Member States have an obligation to promote and protect human rights and fundamental
freedoms as stated in the Charter of the United Nations and elaborated in the Universal
Declaration of Human Rights, the International Covenants on Human Rights and other
applicable human rights instruments.®

This is reaffirmed by the fact that the Universal Periodic Review procedure of the UN Human Rights Council is
based on the UN Charter, the UDHR and human rights instruments to which the State under review is party.?

All the Member States of the EU are party to the majority of the ‘core’ human rights
treaties elaborated under the aegis of the UN: the International Covenant on Civil and Political
Rights (ICCPR),'® the International Covenant on Economic, Social and Cultural Rights (ICESCR),'! the
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD),'? the Convention
on the Elimination of All Forms of Discrimination against Women (CEDAW),'® the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)'* and the Convention on
the Rights of the Child (CRC).'> All EU Member States have also ratified or signed the Convention on the
Rights of Persons with Disabilities (CRPD).¢
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The EU as such has yet not ratified or acceded to a UN human rights treaty, with the notable exception
of the CRPD, to which it acceded in 2010."7 It has developed its own internal mechanisms aimed at
protecting human rights, but these do not reflect the range of rights, nor do they mirror the depth of the
obligations undertaken by the Member States under UN instruments. Consequently, those individuals
within the jurisdiction of the Member States of the EU face a two-tier system of human rights protection.
Where the Member States are still competent to act individually they will be guided by their obligations
under the UN human rights treaties and the UN Charter. However, in those areas falling within EU
competence the Member States give effect to EU rules that do not necessarily reflect the broader and
deeper standards contained in the UN instruments.

The prospect of a two-tier system of human rights protection within the EU strikes at
the heart of the principle of universality on which human rights rests, both legally and
conceptually. This is affirmed at the normative level by various instruments. The UDHR proclaims that its
contents are ‘a common standard of achievement for all peoples and all nations’ and the 1993 Vienna
Declaration affirms that ‘[t]he universal nature of these rights and freedoms is beyond question’.'® The
UN human rights treaties refer to the ‘equal and inalienable rights of all members of the human family’,
affirming that States are under an obligation ‘to promote universal respect for, and observance of, human
rights and freedoms’.'” The EU also actively promotes ratification of UN human rights treaties by third
countries in its external relations.?° In this sense the ‘EU guidelines on human rights dialogues with third
countries’ state:

[T]he European Union is committed to dealing with those priority issues which should be
included on the agenda for every dialogue. These include the signing, ratification and
implementation of international human rights instruments, cooperation with international
human rights procedures and mechanisms.?’

Thus, universality is itself a principle that the EU promotes. Therefore, it seems all the more important
that the EU ensures that its own internal human rights regime conforms to UN standards, to which all its
Member States have committed themselves, and which it promotes abroad. Any disparity between
internal and external approaches to human rights would only serve to undermine the
role of the EU in the eyes of its international partners and other third States. In this regard
the European Parliament has underlined that “the European Union’s internal human rights record has a
direct impact on its credibility and ability to implement an effective external human rights policy’.?2

This study explores how and why the EU should give effect to the human rights standards contained in the
UN Charter and other UN treaties. Chapter Two examines, in a broad sense, the EU’s current approach
to human rights, highlighting both its successes and remaining challenges. The shortcomings of the EU’s
human rights regime underline the need for the EU to adhere to UN standards in order to ensure that those
within the jurisdiction of the Member States benefit from the standards that the latter have undertaken to
implement. Chapter Three explores the grounds under International Law according to which the EU is
either de jure directly bound or de facto indirectly bound by UN human rights treaties and the human
rights standards stemming from the UN Charter.

Chapter Four then examines the various mechanisms through which the UN treaty bodies and Charter bodies
might engage with and cooperate with the EU in order to facilitate adherence to UN standards. Chapter
Five contains a case study which acts as a concrete example of how UN standards may contribute to and
enrich EU policies, while ensuring that they are consistent with the Member States’ pre-existing obligations
under these instruments. The case study is based on the EU’s ‘Roadmap for strengthening procedural rights
of suspected or accused persons in criminal proceedings’.?® In particular, it sets out the relevant standards
contained in UN human rights treaties that the EU should take into account in elaborating its anticipated
proposal for legislation on Special Safeguards for Suspected or Accused Persons who are Vulnerable.?
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Chapter Two - The European Union: Positive
Aspects and Challenges for the Realisation of
Human Rights within the EU

This chapter will explore, at a structural level, the means through which human rights are given effect in
the EU. It is beyond the scope of this study to examine specific policy areas. However, examples of both
positive developments and challenges will be presented for illustrative purposes. Section A will explore the
measures that exist within the EU legal system to give effect to human rights standards. Section B will then
analyse both possible shortcomings of this system as well as other challenges within EU Law and policy-
making for the implementation of human rights.

As a preliminary point it should be understood that while the terminology applied by the EU has been that
of ‘fundamental rights’, rather than ‘human rights’, there is in fact no real difference
between the two. Different labels, such as ‘fundamental freedoms’, “civil liberties’, or ‘civil rights” have
also been applied to the collection of values referred to as ‘human rights’.?> The fact that ‘fundamental
rights’ coincides conceptually and legally with ‘human rights’ is clear also from the approach of the CJEU,
which draws on ‘human rights’ treaties, as well as the Charter of Fundamental Rights of the European
Union (CFR), which is made up predominantly of ‘human rights’ featuring in the Convention for the
Protection of Human Rights and Fundamental Freedoms (hereafter “the European Convention”) as well as
UN human rights treaties (see below). Furthermore, the EU Agency for Fundamental Rights (FRA) is guided
predominantly by UN human rights treaties, as well as the CFR, in setting out the standards against which
to compare EU and Member State practices.?¢ Neither does it appear that any attempt has been made in
doctrine or case law to distinguish between fundamental rights and human rights.

A. POSITIVE ASPECTS OF HUMAN RIGHTS PROTECTION IN THE EUROPEAN UNION

In many ways the EU and its Member States can be commended for the measures taken to ensure the
continued implementation of human rights obligations parallel to the process of integration. Firstly, the
CJEU has developed respect for human rights as a condition of legality of EU Law,
ensuring that where the EU takes measures it may not infringe upon the body of human
rights recognised as part of the ‘general principles’ of EU Law. The content of the ‘general
principles’ is developed by drawing on treaties to which the Member States are party, in particular the
European Convention,?” the constitutional traditions of the Member States?® and, to a more limited extent,
the UN human rights treaties.?

Secondly, the Lisbon Treaty has conferred legally binding status on the CFR, obliging the
institutions of the EU (and the Member States when implementing and interpreting EU Law) to respect the
rights that it enumerates.®® According to Article 51(1) of the CFR:

The provisions of this Charter are addressed to the institutions, bodies, offices and agencies
of the Union with due regard for the principle of subsidiarity and to the Member States only
when they are implementing Union law. They shall therefore respect the rights, observe the
principles and promote the application thereof in accordance with their respective powers
and respecting the limits of the powers of the Union as conferred on it in the Treaties.

Thus, to the extent that national law cannot be considered to be giving effect to EU Law (i.e. certain areas
where Member States retain competence to act), the CFR has no role in determining its validity.

The CFR represents a particularly important development in human rights protection by the EU, firstly
because the rights enumerated therein extend beyond those hitherto recognised by the CJEU as part of the
‘general principles’ of law,*! and secondly because they go beyond the scope of the European Convention
(which is the CJEU’s main source of inspiration). The preamble states that the CFR ‘reaffirms... the rights
as they result, in particular, from the constitutional traditions and international obligations common to the
Member States’.*? The influence of UN human rights treaties is made express in the explanatory document
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to the CFR, for instance in Article 24 on the rights of the child, which the explanatory document states ‘is
based on the New York Convention on the Rights of the Child’.%

Thirdly, the institutions of the EU have begun to be informed by human rights more expressly in their work.
The European Commission (hereafter “the Commission”), responsible for initiating legislation, has stated
that legislative proposals will pass through o human rights impact assessment to ensure compliance
with the CFR.34 It has also begun “mainstreaming’ particular elements of human rights across different
policy areas. For instance, the EU has also made steps towards developing a strategy on the rights of
the child to facilitate their implementation across different areas of EU competence, such as asylum and
immigration, development policy, health, financial services and criminal law.3

The Council of the European Union (hereafter “the Council”) has adopted a range of Guidelines to
inform the institutions and Member States about how to promote human rights in relations with third
States.*® The Council and Commission also produce Annual Reports on human rights, and although
these traditionally have focused on human rights outside the EU, the Commission has indicated that it will
in future verify Member States’ compliance with the Charter when implementing EU Law.?” Within the
European Parliament there also exist several Committees dedicated to issues relevant to human rights.3®
Although the European Parliament does not have authority to initiate legislation, it may formally request the
Commission to do so,*? and frequently calls upon the Commission, the Council and Member States to take
initiatives to ensure the protection and promotion of human rights across a range of internal and external
matters,*® as well as passing resolutions directed towards third countries where human rights abuses are
alleged to have occurred.*! In this sense the European Parliament tends to fulfil an active role in scrutinising
and commenting upon measures taken by the Commission, the Council and the Member States.*?

In 2007 the EU established the FRA and tasked it with collecting and analysing data with a view to
producing comparative reports on particular thematic human rights issues.** The FRA's studies provide in-
depth analysis of law, practice and social experiences at the EU and national levels, using a comparative
approach to identify strengths and weaknesses in different Member States.**

Of particular significance is the methodology the FRA has adopted in its studies, which form the basis
of its opinions issued to the EU institutions and the Member States. In this sense the FRA sets out the
international standards of relevance to the matter under examination (including UN human rights treaties
and documents issued by the monitoring bodies interpreting their provisions) as the background against
which to analyse existing EU and Member State practices and suggest alterations.*> For instance, the
FRA's comparative report of 2009 on the housing conditions of Roma and Travellers in the EU draws
on Article 11(1) of the ICESCR and in particular on general comment No. 4 of the CESCR on the right
to housing in order to establish the scope and meaning of the right to housing.#¢ EU and Member State
policies and practices are then discussed in the light of these standards, and the opinions issued by the
FRA expressly refer to the UN treaties where appropriate.*

Fifthly, the EU has developed its own area of substantive law relating to non-discrimination,
which is a central element of all human rights regimes.*® The EU’s non-discrimination regime emerged
in order to address particular economic concerns, ensuring that competitive advantage could not be
gained by Member States that offered less favourable (and therefore less costly) protection to women in
the workplace.#? Since 2000 the legislative protection in this area has evolved at a great pace, so that
EU Law provides protection against discrimination in the context of employment on a range of grounds:
sex, racial and ethnic origin, age, religion or belief, sexual orientation and disability.>° Protection against
discrimination outside the sphere of employment is also provided but only in relation to some of these
grounds.>! Protection against discrimination on the basis of racial or ethnic origin and on the basis of sex
is prohibited in the context of accessing goods and services, including housing and health care. Protection
against discrimination on the basis of racial or ethnic origin is also prohibited in accessing the welfare
system more generally. Furthermore, Article 10 of the Treaty on the Functioning of the European Union
(TFEU) (o new provision introduced by the Lisbon Treaty) creates an obligation on the EU to ‘combat
discrimination’ while ‘defining its policies and activities’, which suggests that the EU should ensure not only
that its policies themselves do not discriminate, but also that they promote equality. Thus it can be seen that
human rights do permeate various aspects of EU activity and inform EU policy-making in certain areas.
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B. CHALLENGES TO THE REALISATION OF HUMAN RIGHTS IN THE EUROPEAN UNION

Despite these areas of success, there remains a pressing need to ensure EU compliance with human
rights standards as guaranteed by the UN Charter and the UN human rights treaties, for several reasons.
Broadly speaking, current methods of securing human rights within the EU do not provide the level of
protection required of the Member States by virtue of their obligations under the UN Charter and UN
human rights treaties. This section will outline these challenges.

1. Limits of the ‘General Principles’ of EU Law

The scope of human rights as recognised by the ‘general principles’ of EU Law has been based
predominantly on the European Convention. The typical formulation of the CJEU is that:

Fundamental rights form an integral part of the general principles of law the observance of
which the Court ensures. For that purpose, the Court draws inspiration from the constitutional
traditions common to the Member States and from the guidelines supplied by international
instruments for the protection of human rights on which the Member States have collaborated
or to which they are signatories. The [European Convention] has special significance in that
respect.>?

The privileged position of the European Convention is also reflected in the wording of Article 6(3) of the
Treaty on European Union, which states:

Fundamental rights, as guaranteed by the European Convention for the Protection of Human
Rights and Fundamental Freedoms and as they result from the constitutional traditions common
to the Member States, shall constitute general principles of the Union's law.*

It is welcome that the CJEU has recourse to the European Convention in order to develop the body of
human rights that the EU must respect in a manner consistent with the obligations undertaken by the
Member States under that instrument.

However, the European Convention is largely confined in scope to civil and political rights.>* As a
consequence of drawing almost exclusively from the latter, a wide range of economic, social and cultural
rights, as well as rights articulated in detail in relation to particular vulnerable groups, such as women and
children, are potentially excluded from protection.

The CJEU’s reluctance to draw from treaties other than the European Convention in developing the ‘general
principles’ has even extended to its dismissal of the validity of UN monitoring bodies’ interpretations of
human rights provisions in one case.>® Accordingly, in the Grant case the CJEU refused to accept that the
prohibition of discrimination on the basis of sex could include ‘sexual orientation’. It was not persuaded
by the argument that sexual orientation was recognised as a protected ground under International Human
Rights Law through the jurisprudence of the UN Human Rights Committee (HRC). While the CJEU is entitled
to conclude that ‘sex’ cannot include ‘sexual orientation’, it seemed to expressly reject the weight of HRC
findings, stating that it ‘is not a judicial institution” and that its findings ‘have no binding force in law’.%¢

At the same time, where it has referred to UN treaties, this has been somewhat inconsistent. In the case of
Parliament v Council relating to family reunification,>” although the CJEU referred to the CRC in positive
terms it relied almost entirely on the European Convention and the case law of the European Court of
Human Rights (ECtHR) in elaborating the scope of the child’s right to family life under Article 8 (the right to
family life).® In the later case of Detigek (concerning child abduction)>? the CJEU relied entirely on Article
24 of the CFR on the rights of the child without any reference to the CRC or the interpretation given by the
monitoring body, even though this article is in fact based on the Convention.®°

If the CJEU were to adopt a more receptive approach to UN human rights standards in
its development of the “general principles’, this could mitigate the danger of a two-tier
system of human rights protection in the EU, discussed in Chapter One. The UN human rights
treaties clearly already satisfy the test applied in developing the ‘general principles’, which the CJEU has
openly acknowledged:
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the International Covenant on Civil and Political Rights is one of the international instruments
for the protection of human rights of which it takes account in applying the general principles
of Community law... That is also true of the Convention on the Rights of the Child.¢’

If the CJEU is to be a guardian of human rights within the EU, it must also surely be a guardian of human
rights as a body of rules with universal application. The CJEU dedicated much effort in its early years
to ensuring the uniform application of EU Law as between the Member States through developing the
principles of supremacy and direct effect, in order o ensure the proper functioning of the internal market.®2
If the economic goals of the EU justify the uniform interpretation of EU Law across the Member States, then
the goal of the EU to ‘promote ... the well-being of its peoples’ also justifies the uniform interpretation of
human rights — all the more so if the EU is promoting universality in its external relations.

The absence of regular reference to UN human rights treaties threatens to undermine universal application
of human rights. The dismissive attitude expressed in the Grant case towards the case law of the HRC fails
to take into account the nature of International Human Rights Law and, in particular, the manner through
which it evolves. Human rights protection mechanisms at the regional and UN levels rely heavily on each
other in order to develop the interpretation of international standards.®* This is based on conceptual and
pragmatic considerations.

Firstly, for the most part the rights contained in the principal regional and UN instruments are expressed in
very similar, and often identical, terms. This in itself is based in great part upon the principle of universality
which flows from the premise that what qualifies an individual to benefit from human rights is his/her
existence as a human being. It therefore makes perfect sense for monitoring bodies to draw upon each
others’ case law and interpretative documents that elaborate on the meaning of similarly or identically
worded provisions.

Secondly, unlike domestic jurisdictions, UN and regional monitoring bodies (with the exception of the
ECtHR) issue relatively few decisions on contentious cases, advisory opinions, or general interpretative
documents. This renders it all the more necessary for dispute setlement and monitoring bodies to draw
from each other. Considering that the principle of universality is given practical effect in this way by
regional and UN monitoring and dispute settlement bodies, it is all the more anomalous that the CJEU
should develop a European system in isolation.

The CJEU might be encouraged to draw more extensively from the UN treaty monitoring bodies out of
consideration of three other factors. Firstly, the States parties to the UN human rights treaties established
monitoring bodies composed of experts and explicitly charged them with the task of interpreting their
provisions.®® Given that the treaty bodies have been mandated by the States (including all the Member
States of the EU) to provide authoritative interpretations of the treaties, it seems difficult to argue with the
assertion that International Human Rights Law is very much what the monitoring bodies say it is.

Secondly, it is not merely other human rights bodies that refer to the UN treaty bodies’ case law, but also
courts with general jurisdiction. For example, the International Court of Justice relied on interpretations
issued by these bodies in its Advisory Opinion on the Wall in Occupied Palestine,%® and they are
increasingly referred to by national courts.®” Thirdly, the ECtHR - the body to which the CJEU pays
greatest deference when interpreting and applying the ‘general principles’ — also increasingly draws
upon the decisions of the UN treaty bodies. This has proved ever more necessary in the light of the
age of the European Convention, in that while UN treaties have evolved to explicitly address particular
problems, such as trafficking or children’s rights, the European Convention contains no express provisions
on these issues. The ECtHR has therefore had greater resort to UN instruments to serve as the basis for its
interpretation of more general provisions.

For instance, in a recent case relating to a complaint of trafficking, Russia raised an argument that
the claim was inadmissible since trafficking is not explicitly mentioned by the European Convention.
The ECtHR considered that a prohibition on trafficking nevertheless could be read into Article 4 of the
European Convention, which prohibits slavery. The ECtHR referred to several UN instruments relevant to
the prohibition on trafficking, including the CEDAW and the ‘Palermo Protocol’,%® stating:

The Court must have regard to the fact that the context of the provision is a treaty for the
effective protection of individual human rights and that the Convention must be read as
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a whole, and interpreted in such a way as to promote internal consistency and harmony
between its various provisions... Account must also be taken of any relevant rules and
principles of international law applicable in relations between the Contracting Parties and
the Convention should so far as possible be interpreted in harmony with other rules of
international law of which it forms part.¢?

In the case of Opuz v Turkey the ECtHR dealt with a complaint that the State had failed to take steps to
adequately protect women from domestic violence, including the manner in which allegations were dealt
with and pursued (or not pursued) by domestic police and courts. The ECtHR stated:

In interpreting the provisions of the Convention and the scope of the State’s obligations in
specific cases ... the Court will also look for any consensus and common values emerging
from the practices of European States and specialised international instruments, such as the
CEDAW, as well as giving heed to the evolution of norms and principles in international law
through other developments such as the Belém do Pard Convention,[7°] which specifically sets
out States’ duties relating to the eradication of gender-based violence.”!

The ECtHR then went on to set out the definition of gender discrimination set out in the CEDAW and
general recommendation No. 19 of the Committee on the Elimination of Discrimination against Women
(hereafter “the CEDAW Committee”) and apply it to the facts of the case in order to make a finding that
gender-based violence constituted a form of discrimination.”? The fact that the ECtHR draws fo such a
degree on UN human rights treaties should therefore serve to encourage the CJEU to have confidence in
these instruments and the interpretations given to them by the treaty bodies. In this sense the EU has an
important role in ensuring the universal application of human rights in conjunction with other regional and
global jurisdictions.

Thus, while the CJEU’s development of the ‘general principles’ marks a positive step, the latter have only
drawn upon UN human rights treaties in a limited and inconsistent manner, with the potential that a wide
range of obligations contained in the UN human rights treaties remain without protection in the EU’s legal
system. There are compelling reasons, based on existing practice among human rights dispute settlement
bodies, including the ECtHR, as well as the principle of universality of human rights, for the CJEU to adopt
a broader approach.

2, Limits of the Charter of Fundamental Rights of the European Union

While the CFR is an important development in the EU’s human rights framework, and
goes beyond the range of rights recognised in the European Convention, it does not
encompass all those rights protected by the UN human rights treaties.” Furthermore, it
remains unclear to what extent the CJEU will draw upon the CFR in developing the ‘general principles’
of EU Law.” The CFR has come to feature more prominently in the case law of the CJEU, though this
has taken different forms. It has been used in conjunction with other international instruments to justify
expansion of the ‘general principles’ beyond the rights contained in the European Convention. Thus, the
rights of the child in the context of family reunification and trade union rights were found to constitute
‘general principles’ of law because they featured both in the CRC and the European Social Charter
respectively,”> as well as in the CFR.7¢

Subsequently, the CJEU has begun to examine rights flowing from the CFR on their own. It has done this in
two ways. Firstly, where legislation contains a reference to the CFR and asserts that it is CFR-compliant, the
CJEU has used this provision to interpret legislation in conformity with the CFR itself, without any discussion
of the ‘general principles’.”” Secondly, now that the Lisbon Treaty has endowed the CFR with legally
binding effect, the CJEU has relied exclusively on the CFR when reviewing or interpreting legislation
without making any reference to the ‘general principles’ or the European Convention, where previously it
always did so.”8

It is too soon to predict whether this suggests that the ‘general principles’ will become obsolete and that
the CFR will become the sole source of human rights protection within the EU. It is a welcome development
that the CJEU has begun to refer to the CFR directly, because this suggests that the CJEU will protect the
range of rights contained therein. Not only are these more expansive than those that have been hitherto
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expressly recognised by the CJEU as ‘general principles’, but they also have the advantage of being
instantly recognisable, rather than developed on a case-by-case basis. However, the disadvantage is that
the ‘general principles’ by their nature were sufficiently flexible so as to continue expanding in content.
Whether the CJEU may expand the list of rights recognised in the CFR is not clear. Article 53 of the CFR
states:

Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights
and fundamental freedoms as recognised, in their respective fields of application, by Union law
and international law and by international agreements to which the Union or all the Member
States are party, including the European Convention for the Protection of Human Rights and
Fundamental Freedoms, and by the Member States’ constitutions [emphasis added].

It is possible that this provision could be interpreted by the CJEU so as to allow it to recognise human rights
that were contained in UN human rights treaties but did not feature in the CFR. However, the historically
ambiguous attitude of the CJEU towards the UN human rights treaties does not necessarily suggest that this
is a likely outcome. Thus, while the CFR may represent an improvement in some respects over the ‘general
principles’, the CFR still affords protection to a smaller range of rights than the UN human rights treaties.

3. Lack of Recognition of Positive Duties

The depth of obligations accepted by the EU is generally more restrictive than that
stipulated in the UN treaties. Although the CJEU has accepted that respect for human rights is a
condition for the legality of EU action, the CJEU and the institutions have consistently reiterated their lack
of competence to develop a ‘human rights policy’, and this has led to the stance that the EU’s role in
relation to human rights is limited merely to ensuring their respect.”? In this sense the Commission’s Impact
Assessment Guidelines and the Commission’s report on monitoring compliance of its proposals with the
CFR (discussed below) lay emphasis on the role of human rights as a limit on the EU’s ability to act, and
focus on the need to refrain from violating human rights when formulating policies.®® That is, the EU
acknowledges that it must not infringe human rights when it acts, but is less ready to acknowledge that
human rights, of themselves, also carry a duty to protect and promote their realisation.?’

This stands in contrast to the nature of human rights as interpreted both by the UN treaty monitoring bodies
and the ECtHR, which state that guaranteeing the observance of human rights requires not only restraint
on the part of public authorities so as to avoid interference with individuals’ rights, but also positive steps
in order to prevent interference with rights from third parties, as well as creating an environment that
facilitates the realisation of human rights by individuals themselves. This has been articulated as a tripartite
classification, most clearly by the CESCR,8? which stated that “all human rights impose... three types or
levels of obligations on States parties: the obligations to respect, protect and fulfil. In turn, the obligation
to fulfil contains obligations to facilitate, provide and promote” .8

This tripartite division has now also been expressly adopted by the Committee on the Elimination of
Discrimination against Women,® and has been widely accepted by commentators as applicable to all
human rights.® As noted, the obligation to ‘respect’ simply involves refraining from interfering with the
enjoyment of a particular right. It has thus been described as a ‘negative’ duty, as it requires no action on
the part of the duty holders,? except to ensure that they do not deny existing access to a particular right.®”
While the obligation to ‘respect’ rights is accepted by the EU, it has not readily accepted the obligation
to ‘protect’ rights. This requires action ‘to prevent third parties from interfering in any way with the
enjoyment of the right... [T]hird parties include individual groups, corporations and other entities as well
as agents acting under their authority’.8¢ This would include, for instance, ensuring a properly functioning
system of criminal and administrative sanctions for violations of human rights by third parties as well as
guaranteeing an effective remedy for victims (such as an adequate investigation and recompensing of the
victim) in the event of a breach.®? For instance, in the case of Nachova v Bulgaria, where it was alleged
that the Bulgarian police failed adequately to investigate the murder of an individual on racial grounds,
the ECtHR underlined that ‘[cJompliance with the State’s positive obligations under Article 2 [on the right
to life] of the Convention requires that the domestic legal system must demonstrate its capacity to enforce
criminal law against those who unlawfully took the life of another’#® and a further duty ‘to take all possible
steps fo investigate whether or not discrimination may have played a role’ in a particular crime.”!
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Similarly, the HRC has stated explicitly that:

[Tlhe positive obligations on States parties to ensure Covenant rights will only be fully
discharged if individuals are protected by the State, not just against violations of Covenant
rights by its agents, but also against acts committed by private persons or entities that
would impair the enjoyment of Covenant rights insofar as they are amenable to application
between private persons or entities. There may be circumstances in which a failure to ensure
Covenant rights ... would give rise to violations by States parties of those rights, as a result
of States parties’ permitting or failing to take appropriate measures or to exercise due
diligence to prevent, punish, investigate or redress the harm caused by such acts by private
persons or entities.”?

Thus, where the EU fails to prevent third parties, including the Member States themselves, from committing
breaches of human rights (in so far as it has competence to do so), it will fall short of its obligations under
International Human Rights Law. However, the case law of the CJEU strongly suggests that the EU’s internal
legal order imposes no obligation to ensure that rights are ‘protected’. In the case of Parliament v Council
it was argued that certain parts of the Family Reunification Directive failed to conform to fundamental
rights standards. In examining the Directive the CJEU stated that it:

Cannot be regarded as running counter to the fundamental right to respect for family life or
to the obligation to have regard to the best interests of children, either in itself or in that it
expressly or impliedly authorises the Member States to act in such a way.

In the final analysis, while the Directive leaves the Member States a margin of appreciation,
it is sufficiently wide to enable them to apply the Directive’s rules in a manner consistent with
the requirements flowing from the protection of fundamental rights.?®

Consistently with past case law, this confirms that EU Law must simply not mandate the Member States to
breach human rights, but that it is not under a duty to protect human rights by minimising Member States’
discretion for interpreting EU Law in a way that conflict with these rights by, for instance, providing more
concrete definition or precision of the meaning of provisions in legislation.?® Apart from being inconsistent
with European and Infernational Human Rights Law, this approach is damaging for human rights protection
because it not only leaves to Member States the latitude to adopt an unfavourable interpretation, it also
reduces accountability by leaving court proceedings against individual Member States on a case-by-case
basis as the only solution (either through a Commission enforcement action, through the preliminary
reference procedure or under the doctrine of State Liability).?® By relying on aggrieved individuals or the
Commission to seize the CJEU to determine whether Member States are individually interpreting legislation
in conformity with human rights, the CJEU greatly reduces the effectiveness of the human rights system.”

There is a particular danger in the nature of EU Law which multiplies the risks for human rights protection.
While one approach of the EU has been to establish uniform rules across the Member States to facilitate
cooperation or free movement of persons, services and goods, where such harmonisation is not politically
feasible the EU has instead favoured establishing rules of mutual recognition. This obliges the authorities
of one Member State to recognise the validity of decisions, such as court decisions. This poses a specific
difficulty to human rights because if decisions issued by a single Member State fail in some way to
conform to human rights standards, then this failure can make its effects felt in any other Member State
that cooperates with it on this particular issue.

For instance, the introduction of the European Arrest Warrant (EAW) allows one Member State’s judicial
authority to issue a decision fo be executed in another Member State, procuring the arrest or surrender
of a suspect with a view fo prosecution or imposing a sentence.?® While the Decision on the EAW does
not of itself mandate Member States to breach human rights standards, it does rest on the assumption that
all the procedural safeguards regarding freedom from arbitrary detention, the right to a fair trial, and
adequate conditions of defention are complied with by the Member States.?” Where this is not the case,
the EU effectively exposes individuals to violations because the system does not also incorporate standards
of human rights protection. This has the effect of causing Member States to place individuals in a situation
where their rights will be violated by another Member State — something which is prohibited under
both the European Convention and UN human rights treaties.'® It would appear that concerns of this
nature, including the resistance of some national courts to give effect to the EAW because of interferences
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with human rights, ' has given rise to the renewed impetus for the Commission’s proposed legislative
programme on the introduction of EU legislation guaranteeing certain procedural rights for defendants. 02
Concerns have also been made in a similar vein in relation to draft EU legislation establishing a European
Investigation Order.'%

Similar concerns have arisen in relation to EU asylum policy, and in particular the ‘Dublin I Regulation
which contains rules to determine which EU Member State shall be responsible for determining an asylum-
seeker’s application.’® Broadly speaking, this permits a Member State to send an individual applying for
asylum in its territory to another Member State under certain circumstances, such as where the applicant
first arrived in the EU via that Member State’s territory. This can present problems where the Member State
that eventually determines the claim does not observe human rights standards.

For instance, Greece has attracted attention over its processing and treatment of those seeking asylum,
particularly in relation to unaccompanied or separated children.'% In this sense Belgium and Greece
were recently found in violation of their obligations under the European Convention due to the transferral
of the applicant, who was an asylum seeker, to Greece under the Dublin Il Regulation. Greece was
found to have violated Article 3 (prohibiting inhuman or degrading treatment) of the Convention because
of the conditions of detention and living conditions for asylum seekers, and Article 13 (the right to an
effective remedy) because of the risk of the applicant’s expulsion back to Afghanistan without adequate
examination of the merits of his claim. In addition Belgium was found in violation of the same provisions
because the decision to transfer the applicant to Greece exposed him to these violations.'% Although
some Member States, such as Germany and Sweden chose to suspend transferrals of asylum-seekers to
Greece because of these concerns,'” it was only after interim measures were issued by the ECtHR that
other Member States followed suit, it is not clear whether all Member States have officially announced
the suspension of transfers.'% This means that relying on Member States individually to pro-actively take
steps to refrain from applying EU rules that could lead to human rights violations does not provide an
effective safeguard.'® Again, were the EU to recognise its obligation to protect human rights by building
safeguards into legislation, it would ensure safeguards that prevented such a system of cooperation from
increasing the likelihood that Member States will place individuals in a situation where their rights will be
violated by other Member States.

Finally, the duty to ‘fulfil’ a right requires the State ‘to adopt appropriate legislative, administrative,
budgetary, judicial, promotional and other measures towards the full realization of the right.”'"® The
CESCR provides clarification and guidance on how States ought to comply with this:

The obligation to fulfil can be disaggregated into the obligation to facilitate, promote and
provide. The obligation to facilitate requires the State to take positive measures to assist
individuals and commodities to enjoy the right. The obligation to promote obliges the State
party to take steps to ensure that there is appropriate education concerning [the right — the
hygienic use of water]... States parties are also obliged to fulfil (provide) the right when
individuals or groups are unable, for reasons beyond their control, to realise that right by
themselves by the means at their disposal.’"’

In a similar vein, the Inter-American Court of Human Rights has found that ‘the fundamental right to life
includes, not only the right of every human being not to be deprived of his life arbitrarily, but also the right
of access to the conditions that guarantee a dignified existence. States have an obligation to guarantee
the creation of the conditions required in order that violations of the basic right do not occur’.2 Thus,
in relation to the rights of the child the Inter-American Court has found that ‘education and care for the
health of children require various methods of protection and are the key pillars to ensure enjoyment of
a decent life by children, who in view of their immaturity and vulnerability often lack adequate means
to effectively defend their rights’. ''® The obligation to fulfil therefore entails a more holistic approach to
human rights implementation, requiring the State to create an environment where individuals can realise
rights or, where this is not possible, to provide that right directly.'' For example, ‘fulfilling” the right to
food, which requires the ready availability of affordable and nutritious food, might require creating
conditions of food production which ensure stable and adequate supplies, the introduction of subsidies
or free distribution programmes for those unable to afford adequate food,''* as well as programmes of
awareness-raising so that individuals can make informed choices about how to ensure that they receive
a balanced and healthy diet.'¢
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Thus, the EU currently recognises only one dimension of human rights obligations as they exist in both
the European Convention and the UN human rights treaties to which all the Member States are party.
The potential danger with this situation is that in those areas where the Member States no longer have
competence to act individually (i.e. where it is the EU that is competent to act), if the EU continues to deny
a general obligation to take positive measures, there will arise a gap in the execution of those obligations
towards individuals within their jurisdiction. The implementation of positive obligations would often be
possible without the extension of existing competences. Rather, it is a case of incorporating human rights
considerations as to how human rights could be protected or promoted by particular policies, rather than
merely enquiring how to avoid their violation. An example of this can be seen in the Communication of
the Commission of the European Communities (the Commission) on the rights of the child, noted above:

The EU’s obligation to respect fundamental rights, including children’s rights, implies not only
a general duty to abstain from acts violating these rights, but also to take them into account
wherever relevant in the conduct of its own policies under the various legal bases of the
Treaties (mainstreaming). Moreover, notwithstanding the ... lack of general competence [in
the area of children’s rights], various particular competencies under the Treaties do allow
to take specific positive action to safeguard and promote children’s rights. Any such action
needs to respect the principles of subsidiarity and proportionality and must not encroach on
the competence of the Member States. A number of different instruments and methods can be
envisaged, including legislative action, softlaw, financial assistance or political dialogue. '”

Similarly, in relation to the right to food (which is not actually recognised in the CFR), the Commission
noted that its Impact Assessment accompanying a proposal for the ‘Food Distribution Programme for the
Most Deprived Persons of the Community” that distribution of food stocks internally by the EU for the benefit
of those in difficulty constituted a measure that furthered the realisation of the right to food.'® There are
already initiatives of the Commission in existence which could be said to promote the right to food in
other respects, even if they are not considered expressly as such, for instance the ‘School Fruit Scheme’
and the ‘School Milk Scheme’, which make funds available for Member States to distribute foodstuffs that
promote a healthy diet.'"® Thus, just as providing a safeguard to ensure that the EU continues to guarantee
human rights where the Member States have delegated their powers, acknowledging and incorporating
this approach to human rights protection could in fact assist the EU in raising its human rights profile and
help to guide the coherence of its policies towards the broader goal of the EU of ‘promoting the well-being
of its peoples’.'2°

4. Adequacy of Impact Assessments

While reference is made to fundamental rights in the Commission’s Guidelines on Impact
Assessment, this does not sufficiently guarantee that human rights are systematically
addressed as part of the legislative process, as will be seen below.'?! Firstly, although the
Commission has stated that initiatives must not violate rights as set out in the CFR, as already discussed,
the CFR’s range of rights is more restrictive than those contained in the UN human rights treaties.

Secondly, Impact Assessments are not carried out in relation to all initiatives of the Commission,'?? and
where they are carried out the criteria applied are expressly directed at assessing ‘economic’, ‘social’
and ‘environmental” effects. The checklist on social impact does refer to certain aspects of human rights
(such as non- discrimination, privacy, personal liberty and the rights of the child), but this is far from
comprehensive.'? Although human rights do not feature as a formal criterion with a dedicated checklist,
the Guidelines do contain one paragraph specifically referring to human rights:

Impacts on fundamental rights: All Commission proposals have to be compatible
with the EU Charter of Fundamental Rights, and the Commission has decided that impact
assessments must take into account the impacts of initiatives on fundamental rights as laid
out in the Charter. These impacts should be fully identified and assessed qualitatively. The
full list of fundamental rights is provided in annex 8.1 and will help you to identify where
your policy options may have an impact. As fundamental rights are horizontal in nature, they
may be relevant in each of the three pillars of impact assessment — economic, social and
environmental... Certain fundamental rights are absolute and cannot be limited or subject
to derogation ; others can only be limited or derogated from subject to a demonstration
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of necessity and, thereafter, proportionality. This analysis of impacts will be complemented
by the legal verification of compliance with the Charter that takes place when the related
proposal is being prepared.'?*

Annex 8.1 then features a list (without elaboration) of the rights contained in the CFR. Although Impact
Assessments are not carried out in relation to all proposals, the Commission did, nevertheless, commit
itself from 2005 to ‘check all Commission legislative proposals systematically and rigorously to ensure
they respect all the fundamental rights concerned in the course of normal decision-making procedures’.'?*
The Commission’s 2009 Report on the Practical Operation of the Methodology for a Systematic and
Rigorous Monitoring of Compliance with the Charter of Fundamental Rights does feature some examples
of legislative initiatives where fundamental rights considerations have played a significant role in the
drafting of proposals relating to asylum, in particular through extensive cooperation with the Office of the
United Nations High Commissioner for Refugees (UNHCR).'26 However, there is no suggestion that this
occurs systematically across Commission Directorates-General (DGs). In this regard it is possible to refer
to several Impact Assessments in policy areas with obvious human rights implications where there is either
no, or merely superficial, mention of human rights considerations.

For instance, a Commission Impact Assessment explores a possible initiative on ‘Solidarity in Health:
Reducing Health Inequalities in the EU’, which is aimed at allowing for fair and even access to health care
for all across Member States.'?” Such a measure would have obvious implications for the right to health
care under Article 12 of the ICESCR, in particular in fulfilment of Member States’ duties to promote access
to health care.'?® However, despite the relevance of such standards, these are not mentioned. Furthermore,
the (more limited) right of access to health care featuring in the CFR is merely quoted with no elaboration
or analysis of how the content of this right might relate to the proposed initiative.'?® As a further example,
one can note the original legislative project aiming at the introduction of body scanners in airports. The
European Parliament noted that a Commission proposal for legislation that would introduce body scanners
was not accompanied by an evaluation of the possible impact on human rights, nor even by consultation
with the FRA or the European Data Protection Supervisor.'3

As a consequence, it can be surmised that, despite statements of policy to the contrary, Commission
proposals will not necessarily attract consideration of their implications for human rights, and even where
they do, there is no guarantee that this will be done with sufficient rigour. In addition, it appears to be the
exception (notably in relation to the rights of the child) rather than the rule that consideration of how to
protect or promote human rights will be given attention.

5. Limitations of the FRA’s Mandate

Although the EU has established the FRA, which is able to call upon both internal
and external expertise in studying particular themes in human rights across the EU,
the full potential of an institution such as the FRA remains restricted by its current
mandate. Firstly, the FRA is not empowered to scrutinise Member States on an individual basis with
regard to those areas that fall within EU competence. Rather, its reports adopt an EU-level comparative
approach. Secondly, the FRA conducts its studies thematically and, accordingly, cannot produce a more
comprehensive overview of the status of human rights implementation in the EU.'®" Thirdly, the FRA is
not permitted to act upon individual complaints delivered to it alleging violations of human rights, and
neither does its mandate provide for a role of assisting or intervening in cases, e.g., as an amicus
curiae.'®? Finally, despite being the EU’s only dedicated human rights body, the FRA is not given a role in
screening policy or legislative proposals or assisting the Commission in its Impact Assessments. Although
it may be requested to do so, the Commission, in its Communication on the methodology for ensuring
compliance of its proposals with the CFR, did not express enthusiasm towards this possibility: ‘[I]t is to
be recalled that the scrutiny of conformity of proposals with fundamental rights is not within the mandate
of the Agency’.'3

In this sense, it should be noted that the European Parliament has both expressed to the Commission its
intention to draw on the expertise of the FRA through specific requests, and has done so on occasion.
Furthermore, the Stockholm Programme also calls for improved internal coordination ‘in close cooperation
and in coherence with’ the FRA.'%* Thus, for instance, the European Parliament specifically requested the
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Commission to consult with the FRA in revising its proposal on the use of body scanners in airports.’3
Similarly, the European Parliament specifically requested the FRA to conduct studies on the problem of
discrimination based on sexual orientation and gender identity throughout the EU.'3¢

While the European Parliament has been keen to draw on the FRA, not all the institutions share its
enthusiasm to make use of the FRA as a hub of expertise capable of ensuring systematic and coherent
oversight of EU policies from a human rights angle.

6. Obligation to Denounce Incompatible Agreements with Third States

While Article 351(1) of the Treaty on the Functioning of the European Union (TFEU)
expressly provides that accession to the EU does not impair pre-existing treaty
obligations, Article 351(2) places the Member States under an accompanying duty to
eliminate incompatibilities:

To the extent that such agreements are not compatible with the Treaties, the Member State
or States concerned shall take all appropriate steps to eliminate the incompatibilities
established. Member States shall, where necessary, assist each other to this end and shall,
where appropriate, adopt a common attitude.

The CJEU has underlined that where Member States are unable to revise the terms of pre-existing agreements
that conflict with EU Law, they are under an obligation ultimately to denounce or withdraw from the treaty,
to the extent that this is possible.’s” The ability to withdraw from a treaty is recognised by the Vienna
Convention on the Law of Treaties (VCLT) of 1969 only in limited circumstances.'*® Article 54 VCLT permits
this where the treaty itself so allows, or by the consent of all the parties to that treaty. According to Article
56 VCIT where no express provision is made within the treaty for withdrawal, such a provision may be
implied either from the fravaux préparatoires or by the nature of the treaty. Although the UN HRC has
stated unequivocally that withdrawal from or denunciation of the ICCPR is not permissible, % this does not
necessarily eliminate the risk that a Member State might in fact attempt to do so in the event of a conflict. In
this sense, France denounced Convention No. 89 of the International Labour Organization of 9 July 1948
concerning Night Work of Women Employed in Industry. Although this was a case of an antiquated and
paternalistic approach to the protection of women by prohibiting working at night (which would conflict
with @ modern understanding of non-discrimination law), it is possible to envisage cases where
certain provisions of human rights treaties might conflict with EU Law.

For example, certain provisions of the EU’s legislative regime relating to non-discrimination
may in fact conflict with the right to equal treatment under the UN human rights treaties. In this sense, the
monitoring bodies’ acceptance of ‘special measures’ favouring a historically disadvantaged group by
according them preferential treatment by comparison to the majority population does not coincide with
the approach of the European Community (EC). The CJEU has accepted that individuals can be treated
less favourably than others in a comparable situation, where the goal is to correct historic disadvantages
suffered by those who are benefiting from the more favourable treatment. However, it has applied this as a
strict exception to the prohibition on discrimination. While such preferential treatment may be acceptable,
it must be strictly limited and applied on a case-by-case basis without creating an automatic preference
for the historically disadvantaged group. In contrast the the CEDAW Committee and the Committee on
the Elimination of Racial Discrimination (CERD) appear to have taken a broader approach, with the
former expressly encouraging programmes of ‘preferential treatment ; targeted recruitment, hiring and
promotion ; numerical goals connected with time frames ; and quota systems’.'* In this sense, the Court of
the European Free Trade Association found that a measure introduced by Norway to earmark particular
university posts specifically for women on a temporary basis conflicted with EU legislation prohibiting
gender discrimination. Importantly, Norway sought to justify the measure as a ‘temporary special measure’

under CEDAW. 4!

In addition EU policies in the area of immigration, Criminal Law and counter-terrorism, including
the EAW,'#2 asylum policy,'*® proposals for the introduction of body scanners'** and the ‘Passenger Name
Record’ agreements with third countries,'*® have attracted criticism over their failure to adequately observe
human rights guarantees, Thus, the possibilities of Member States encountering situations where their
obligations under EU Law conflict with those under UN human rights treaties are numerous and real.
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Where these occur the Member States may be obliged to purport to withdraw from the latter, or simply
disregard them and avoid the issue of compatibility arising.

7. The EU’s Non-Discrimination Regime

While the EU’s non-discrimination regime clearly assists in and promotes human dignity,
several observations may be made as to the adequacy of its scope. Firstly, not all protected
grounds under EU Non-discrimination Law receive an even measure of protection. That is, while the
Racial Equality Directive prohibits discrimination on the basis of racial or ethnic origin in the context of
employment, access to goods and services and accessing the welfare system,'4¢ the Employment Equality
Directive prohibits discrimination on the basis of disability, sexual orientation, religion or belief and
age only in the context of employment.’# This has been described as a ‘hierarchy of grounds’, and sits
uncomfortably with the very essence of the guarantee of equal treatment contained in International Human
Rights Law.'#® Although a Commission proposal was put forward to allow these protected grounds to
receive protection in the same spheres as racial and ethnic origin, the prospects of its adoption remain
uncertain.'#?

Secondly, while EU Law contains a fixed list of protected grounds,'*° both the European Convention and
the UN human rights treaties provide protection on an open-ended basis, prohibiting discrimination not
only on listed grounds, but also on the basis of any ‘other status’.'>! The CESCR explains this:

A flexible approach to the ground of ‘other status’ is thus needed to capture other forms
of differential treatment that cannot be reasonably and objectively justified and are
of a comparable nature to the expressly recognised grounds in article 2(2) [on non-
discrimination].'%2

The essence of the prohibition on discrimination in International Human Rights Law is to prevent individuals
being treated less favourably than others on the basis of irrelevant or unacceptable considerations. Without
the flexibility to recognise that such factors may go beyond a fixed list of grounds, EU Law does not offer
the same level of protection as either the European Convention or UN standards.

Thirdly, the EU’s non-discrimination regime does not cover ‘any treatment which arises from the legal status
of third country nationals’.’>® EU Law would not thus prevent a Member State from denying a third country
national protection under this legislation as long as this was based on their legal status as a third country
national. Only one particular category of third country nationals, ‘long-term residents’ under the Third
Country Nationals Directive, enjoy equal status with citizens in virtually all regards. 54

EU Law does not, of course, prevent the Member States from introducing more favourable levels of human
rights protection, and in this sense the EU Directives could be said to constitute ‘minimum standards’.
Indeed, the UN human rights treaties and the European Convention do in fact require the Member States
to go beyond the standards set out in EU Law, protecting individuals across a wider range of grounds,
in a wider range of contexts and irrespective of nationality. In relation to third country nationals, EU Law
potentially creates a broad exclusion from protection, depending on how this is interpreted by the Member
States. It is true that a Member State may consider nationals and non-nationals not to be in a comparable
situation (and consider it to be permissible for them to be treated differently in certain circumstances).
However, in principle all the rights in the European Convention and the UN human rights treaties must be
guaranteed equally to all persons falling within their jurisdiction. Thus, any difference of treatment that is
based on nationality must be justified in relation to the particular facts of the case, and cannot be based
simply on one’s legal status. This much has been confirmed by the ECtHR in several cases concerning
differential treatment between EU and non-EU nationals.'®

On the one hand, it is true that EU Discrimination Law per se does not conflict with obligations imposed
by UN human rights treaties, in particular because it allows the Member States the scope to continue
to execute the more rigorous obligations under those agreements as well as the European Convention.
However, this body of law represents a lost opportunity, in that had it reflected more accurately those
obligations already incumbent on the Member States, this would have allowed it to benefit from the regime
that ensures compliance with EU Law — which is more rigorous than any available to the UN treaty bodies.
That is, the EU could have moved much further in ensuring the protection of human rights in creating an
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effective regime for protection from discrimination in the Member States, even while respecting the limits
of EU competence.'%®

C. CONCLUSIONS

On the one hand, the EU serves as an example and an inspiration to other regional and global
organisations where States pool resources and delegate powers. The CJEU has evolved a system of
judicial review incorporating human rights as a condition of the legality of EU Law through the ‘general
principles’. More recently, the EU has adopted a clear list of rights through the CFR that is binding on the
institutions and the Member States when they are applying EU Law. The EU’s creation of the FRA now
ensures the availability of human rights expertise as well as data collection and analysis that can inform
the institutions and Member States on challenges to human rights protection and suggest how these may
be remedied. Human rights have also begun to be integrated into policy-making and law-making through
the initiatives of various of the institutions. The Commission’s commitment to verifying compliance with
the CFR for legislative initiatives, and the active role of the European Parliament in engaging the other
institutions and the Member States (and third States) on human rights issues, as well as Guidelines on
certain human rights issues adopted by the Council, are promising practices that can contribute towards
the realisation of human rights.

At the same time, there are many challenges to human rights implementation within the EU. As a result
both of the narrower scope of rights protected under EU Law via the ‘general principles’ and the CFR, and
the absence of any duty to ‘protect’ or ‘promote’ human rights, the populations of the Member States risk
being subject to a lower level of protection where the context in which the rights are to be exercised falls
under EU competence. In this sense, there is a worrying discrepancy between the level of protection that
Member States have committed themselves to accord to all those within their jurisdiction via the UN human
rights treaties and the level of protection that the EU itself recognises, resulting in a two-ier system that is
incompatible with the universality of human rights.

To the extent that EU Law fails to recognise and reflect the greater scope and depth of Member States’
obligations as they exist in the UN human rights treaties, individuals within EU territory face a denial of
their basic rights. There are numerous areas of EU Law where potential for conflict arises between the
obligations incurred under UN human rights treaties and obligations deriving from EU Law. Member
States may elect to give priority to their obligations under EU Law, which the EU doctrine of supremacy
obliges them to do. Should the Member States attempt to give priority to their obligations under the UN
treaties, EU Law obliges them to renegotiate or withdraw.

More worryingly, despite the fact that EU Law does recognise a range of human rights within its internal
legal order, the mechanisms through which these are given effect face several challenges. Examples of EU
legislation where human rights considerations have been overlooked or applied with a lack of rigour raise
significant concerns about the adequacy of awareness or understanding of human rights internally. The
limited mandate of the FRA and particularly its untapped expertise in assisting the Commission in its role
of checking legislative initiatives presents a missed opportunity for strengthening human rights protection.

In the light of these considerations, it is clear that human rights protection within the EU could
greatly benefit from enhanced cooperation with existing UN human rights protection
mechanisms and adherence to those standards that the Member States themselves
have already expressly consented to. Adhering to the standards embodied in those treaties would
avoid a twoier system of protection of human rights within the Member States. As will be discussed in
greater detail in Chapter Four, the functions performed by the treaty monitoring bodies in cooperation
with the EU could also facilitate the incorporation of human rights considerations more effectively into EU
policy-making and bolster their protection.
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Chapter Three: The Applicability to the
European Union of Human Rights Obligations
under the United Nations Charter and Human
Rights Treaties

Chapter Two explored the human rights regime of the EU, highlighting a range of challenges that hamper
the full realisation of the obligations undertaken individually by the Member States under the UN human
rights treaties and the UN Charter. This in itself forms a cogent argument in favour of adherence by the
EU to these instruments, since external monitoring by those bodies responsible for supervising the Member
States is the most effective means of ensuring the complete implementation of these standards across areas
of Member State and EU competence.

Chapter Three explores the various legal grounds on which the EU is in fact legally bound, either directly
de jure or via its Member States de facto, to comply with existing UN human rights standards. It is well
established both in scholarly writing'®” and case law from various jurisdictions (including the CJEU itself)'%®
that IGOs are subjects of International Law and as such are endowed with both rights and obligations,
which may derive from Customary International Law (including peremptory norms, or jus cogens), treaty
commitments, general principles of law, and their own internal law. Put otherwise, it is not possible
for States, which themselves are subject to International Law, to create new entities and endow these
with particular functions, and then claim that they exist beyond the system of International Law - which
facilitated and regulated their very creation, and continues to regulate their rights and duties towards third
States and organisations, as well as between themselves.

A. OBLIGATIONS IMPOSED DIRECTLY ON THE EUROPEAN UNION
1. Treaty Obligations

The EU is currently party to one freaty cataloguing a range of human rights guarantees: the CRPD.
Accession to other treaties is limited, in part because human rights treaties have been traditionally
open only to membership by States, and in part because the EU itself has been considered to lack
the competence to become party to such agreements.'*” The introduction of the Lisbon Treaty expressly
mandates the EU to join the European Convention on Human Rights (which itself has been amended to
allow this).'¢° Participation by the EU in these agreements is the most effective means of ensuring the
continued observance of the human rights obligations of the Member States in the context of integration
into the EU. Such membership will allow the EU to be directly monitored and guided on the implementation
of these treaties alongside the Member States, to ensure that no jurisdictional gap in the guarantee of
human rights occurs.

EU de facto or de jure accession to the UN human rights treaties could occur through
different means. The normal procedure would be for the EU to become party to these instruments
through formal accession or signature followed by ratification.’é! For this to occur, existing UN human
rights treaties would require amendment to allow for accession by an IGO, introducing a similar provision
to that contained in the CRPD.'¢? This could be done by way of an additional protocol, as has been
the case with various Council of Europe instruments that have been opened to EU membership, such
as Protocol No. 14 to the European Convention.'®® A further means for this to occur could be through
unilateral declaration by the EU that it accepts that the UN Charter and human rights treaties are binding
upon it. In this sense the International Court of Justice has held that a State may create obligations for itself
where it makes a public declaration that is sufficiently specific and is accompanied by an intention to be
legally bound.™¢4

Furthermore, there is nothing standing in the way of the EU unilaterally acting as if it were bound by
these instruments, through internal measures. In this vein, one can point to the approach of the EU to the
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1951 Geneva Convention Relating to the Status of Refugees and its 1967 Protocol.’®> Accordingly, the
Qualification Directive creating a Common Asylum System for the EU Member States purports to concretise
and apply the standards contained in the 1951 Convention.'® In this sense, the CJEU, when faced with
interpreting the meaning of the Directive, has had direct resort to the 1951 Convention in ensuring that
the Directive is interpreted in conformity with this treaty.'e” Similarly, Article 78 TFEU provides that the
‘common policy on asylum, subsidiary protection and temporary protection ... must be in accordance with
the Geneva Convention’.

Another example of voluntary acceptance of the application of UN human rights standards can be seen
in relation to the administration of Kosovo. UN Security Council resolution 1244 (1999) establishing the
United Nations Interim Administration Mission in Kosovo (UNMIK) stipulated at paragraph 11(j) that the
responsibilities of the administration would include ‘protecting and promoting human rights’.’¢8 Further to
this, in 2006 UNMIK established a Human Rights Advisory Panel to receive complaints alleging violations
by UNMIK of the core UN human rights treaties.’®® EULEX, a European Union civilian mission which has
taken over some of the duties of UNMIK in Kosovo, has in turn established its own Human Rights Review
Panel to receive complaints relating to alleged human rights violations committed by EULEX in Kosovo. The
Panel refers to a list of ‘Relevant Human Rights Conventions, Declarations and other documents’, among
which feature most of the ‘core’ UN human rights treaties.'”°

One question that may arise from the perspective of the EU is whether an amendment to the founding
treaties may be necessary in order to allow the EU to accede to the UN human rights treaties. When asked
for an opinion on whether the European Communities could accede to the European Convention, the CJEU
replied that this would only be possible if the EC Treaty was amended to expressly allow it,'”! and as such
the TFEU contains an express provision mandating the EU to join this instrument.'”? However, no express
provision in the EU treaties has been considered necessary to allow for accession to the CRPD. And yet,
EU accession to the treaty poses almost similar considerations for the EU as accession to the European
Convention, including subjecting the EU to the scrutiny of the Committee on the Rights of Persons with
Disabilities, which may in future be authorised to receive and decide upon individual complaints against
it.'73 This would suggest that no amendment would be necessary for the EU to accede to the other ‘core’
UN human rights treaties.

2. Customary International Law

While the focus of this chapter is on obligations derived from the UN Charter and UN human rights
treaties, it should also be noted that to the extent that human rights standards have become
part of Customary International Law, the EU is directly bound to ensure that they are
guaranteed.'”*

Debate surrounds the extent to which human rights have attained the status of Customary International Law,
but it is agreed that it does include a substantial body of rights, and most probably the entire UDHR.'7> At
the very least, certain human rights have been recognised on a case-by-case basis to be part of Customary
International Law by the International Court of Justice: the right to self-determination;7¢ the prohibition on
genocide;"”” freedom from racial discrimination, including apartheid, and the prohibition on slavery;'7®
freedom from arbitrary detention and the right to physical integrity;'”? and protection against denial of
justice.'® More broadly, the International Court of Justice found that the ‘rules concerning the basic rights
of the human person’ in International Law are erga omnes in nature. That is, they are considered to be ‘the
concern of all States. In view of the importance of the rights involved, all States can be held to have a legal
interest in their protection.’'®! Thus, in addition to forming part of Customary International Law, the ‘basic
rights of the human person’ constitute obligations held by each State towards every other State, and their
breach gives rise to a right on any State to invoke the responsibility of the violating party.!2

The Court has also stated that ‘a very widespread and representative participation’ in a treaty can
indicate that a rule has entered into Customary International Law, especially where it can be shown that
the remaining States acted in such a way as to indicate that they believed these rules were generally
binding.'®® Almost all States are party to the UN Charter (which, as discussed above, has been consistently
interpreted by the UN General Assembly to create an obligation to abide by the UDHR), and every State
in the world is party to at least one human rights treaty. In particular, only two States are not party to the
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CRC, and many scholars argue that it would seem to follow from the reasoning of the International Court
of Justice that this treaty has most probably passed into Customary International Law.'®* Accordingly, a
broad range of human rights binds the EU directly via Customary International Law.

Although it is acknowledged that States are able to agree through a treaty that particular rules of Customary
International Law shall not apply as between them, there are two limitations to this. Firstly, they may not
agree to standards that are in violation of peremptory norms of International Law (or rules of jus cogens
status),'®® such as the prohibition on torture;'% the right to life;'®” the right to equality before the law and
non-discrimination;'®® and the prohibition on slavery.'®® Secondly, while it is true that through human
rights treaties States undertake obligations towards other States, the duties are primarily of an internal
nature and owed towards individuals within a State’s own jurisdiction.'” In this sense, and considering
that human rights are ‘inalienable’, States cannot consent as between themselves to disapply human rights
guarantees.

The fact that the UN treaty bodies are authorised to monitor the implementation of human rights deriving
from the UN human rights treaties does not necessarily bar the monitoring of rights derived from Customary
International Law. It is true that rights in Customary International Law do not, formally speaking, stem from
the UN Charter or the UN human rights treaties. However, human rights standards have been developed
in great part over the last sixty years through the adoption of treaties and ‘soft law’ in the context of the
UN in a relatively consistent manner. Almost all UN human rights instruments draw from and expand upon
the rights contained in the UDHR, as well as drawing on each other to ensure consistency.'”!

For instance, the CAT reflects the interpretation given to Article 7 of the ICCPR by the HRC.'2 Similarly,
the CEDAW, the CRC, and the CRPD largely tailor the scope of rights established in the ICCPR and
ICESCR to the particular needs of those particular groups.'” Because International Human Rights Law has
been developed in this intense written form, the State practice and opinio juris that has given rise to the
creation of Customary International Law is based largely on these very same standards. Put otherwise, the
substance of the prohibition on torture in Customary International Law will most probably have the same
content as the prohibition on torture in the CAT. Accordingly, there is a strong case to be made not only
that the EU is directly bound by a significant body of International Human Rights Law and that this body
of law is in substance identical to the standards contained in the UN human rights treaties, but also that
on this basis the UN treaty monitoring bodies are appropriately placed to address the EU on the state of
implementation of these obligations.

3. De Facto Succession to Obligations of the Member States
Recognised by EU Law

Article 351 TFEU preserves for EU Member States those obligations incumbent upon them before acceding
to the EU."* The CJEU has found that two consequences flow from this. Firstly, EU Member States are
permitted to give priority to pre-existing obligations over EU Law.'? Secondly, the EU itself is bound to
refrain from interfering with the implementation of such treaties by the Member States, including the
invocation by individuals of their rights under these treaties.!?

A further consequence of Article 351 TFEU is that where the Member States have transferred
powers to the EU necessary for performing the obligations incurred under prior treaties,
the CJEU has accepted that the EU may de facto succeed to their obligations, so that the EU
regards itself as bound directly.'”” In the Kadi and Yusuf cases, the General Court accepted that ‘in so far
as under the EC Treaty the Community has assumed powers previously exercised by Member States in the
area governed by the Charter of the United Nations, the provisions of the Charter have the effect of binding
the Community’.'?® Although the CJEU’s ruling did not explicitly reiterate this, the case was decided on
the basis that the EU had succeeded to the Member States’ obligations under the Charter, since the CJEU
referred explicitly to Article 300 of the former EC Treaty which governed the procedure for accession by
the EU to international agreements.'?” The CJEU then affirmed that Article 351 TFEU would only allow UN
Charter obligations to take effect in the EU to the extent that these were consistent with ‘primary law, in
particular ... the general principles of which fundamental rights form part.”2°° Commentators have tended
to read the approach of the CJEU simply as a reaffirmation of the self-contained nature of the EU legal
system, which itself determines which rules of International Law may penetrate its sphere.?°!
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At first sight this might seem as unfavourable for any argument that the EU is directly bound by the UN
Charter or UN human rights treaties. However, this ignores the fact that although the EU’s legal order has
a ‘gatekeeper’, the role of this ‘gatekeeper’ is to protect human rights within the EU system. The approach
of the CJEU does not undermine, but rather reinforces, the argument that human right standards derived
from the UN Charter and UN treaties directly bind the EU. This is because the standards stemming from
the UN Charter and the UN human rights treaties are not inconsistent with EU Law. They do go beyond
the standards currently expressly recognised by EU Law, but they do not conflict with it. Indeed, despite
being little referred to by the CJEU, the Court has expressly confirmed that UN human rights treaties will
in fact satisfy the criteria of ‘general principles’ of EU Law where all the Member States are party.?°2 In
this respect, one can refer to the approach of the CJEU in the Omega case: ‘the Community legal order
undeniably strives to ensure respect for human dignity as a general principle of law. There can therefore
be no doubt that the objective of protecting human dignity is compatible with Community law’.2%

Given that the underlying objective of UN human rights treaties is precisely the furthering of human
dignity, it would be difficult to find that they were in any way incompatible with the ‘general principles’
of EU Law. Accordingly, Article 351 TFEU not only preserves the existing obligations of Member States,
but also results in the de facto succession of the EU to the obligations of the Member States under the UN
Charter and UN human rights treaties to the extent of the competences of the EU.

B. OBLIGATIONS IMPOSED ON THE MEMBER STATES BY INTERNATIONAL LAW
1. Continuity of Member States’ Obligations

As States continue to integrate into IGOs of a regional and/or specialised nature, they
increasingly delegate powers and functions as well as a degree of autonomy in order
to execute those functions. It is well established that in doing so States may not relieve
themselves of obligations they have undertaken through existing treaties.?* In this sense
the ECtHHR has repeatedly reaffirmed that:

The Contracting States’ responsibility continues even after they assume international
obligations subsequent fo the entry into force of the Convention or its Protocols. It would be
incompatible with the object and purpose of the Convention if the Contracting States, by
assuming such obligations, were automatically absolved from their responsibility under the
Convention’.205

Similarly, as stated by AG Jacobs in Bosphorus v Ireland, ‘Community law cannot release Member States
from their obligations under the [European Convention].2%

The HRC has also been prepared to hold States to account for breaches caused by the acts of IGOs (such
as the imposition of ‘smart sanctions’ by the UN Security Council). Although this was not accompanied by
a similar statement of principle, it does suggest implied agreement with this rule.??” In this sense the HRC
stated that:

While the Committee could not consider alleged violations of other instruments such as the
UN Charter... the Committee was competent to admit a communication alleging that a State
party had violated rights set forth in the Covenant regardless of the source of the obligations
implemented by the State party.2%

The rule is also expressly recognised in Article 60 of the Draft Articles on the Responsibility of International
Organizations of the International Law Commission (ILC):

A State member of an international organization incurs international responsibility if it seeks
to avoid complying with one of its own international obligations by taking advantage of the
fact that the organization has competence in relation to the subject matter of that obligation,
thereby prompting the organization to commit an act that, if committed by the State, would
have constituted a breach of the obligation.’2°
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Similarly, the study by the International Law Association (ILA) study on the accountability of international
organisations states that a ‘transfer of powers to an [international organisation] cannot remove acts of
the 10 from the ambit of control mechanisms established by particular treaties nor can it exclude the
responsibility of the States who transferred powers to an 10.21°

Accordingly, the Member States of the EU remain responsible to ensure that the obligations that they have
incurred under the UN Charter and human rights treaties are given effect. Although this principle is clear,
two issues require clarification and discussion: firstly, whether the responsibility of the Member States for
breaches by the EU is conditional or strict and secondly, the question of whether the acts resulting in the
violations are to be attributed to the Member State or the EU itself.

1.1 Conditional or Strict Liability

One question that arises is whether Member States are strictly liable for breaches of the UN
human rights treaties and the UN Charter committed by the EU, or whether such liability
is conditional, that is, whether the Member States may discharge their obligations under these instruments
by taking reasonable measures to reduce the risk of the EU acting in such a way by, for example, securing
human rights under the EU’s internal legal order. A strict liability approach has the advantage of ensuring
that there is no gap in accountability for human rights violations. If Member States were able to discharge
their responsibility under human rights instruments simply by taking reasonable measures, then the treaty
bodies would not look into the substance of complaints. Furthermore, in a situation where the treaty bodies
find that the acts are attributable to the EU itself rather than the Member State before it (and where there
is no jurisdiction over the EU because it is not itself party to the instrument in question), a strict liability
approach would still allow jurisdiction to be taken over the Member State by virtue of the original act of
delegating powers to the EU. The strict liability approach appears to be impliedly favoured by the HRC
in the case of Sayadi where Belgium was not exonerated of its responsibilities under the ICCPR simply
because it had taken all measures available fo it to have the names of the alleged victims removed from
the register of the UN's Sanctions Committee.?'" A strict approach is also consistent with the statement of
principle by the ILC, the ILA and the ECtHR.

However, the approach of the ECtHR, on the other hand, establishes a system of conditional liability.
The ECtHR has developed the ‘equivalent protection’ doctrine according to which the Member States
may be presumed to have discharged their duty to implement the Convention rights so long as they have
established a system of human rights protection within an IGO that is equivalent to that contained in the
European Convention.?'2 This approach is based on deference of the ECtHR to inter-State cooperation,
which it regards as a legitimate aim capable of justifying limitations on human rights:

The Court, while attentive of the need to interpret the Convention in such a manner as to
allow the States Parties to comply with their international obligations, must nevertheless in
each case be satisfied that the measures in issue are compatible with the Convention or its
Protocols.?'?

When the ECtHR is faced with a complaint where the measure resulting in the alleged violation is
mandated by that State’s obligations under an IGO, the ECtHR performs its customary analysis. Firstly, it
will determine whether a right has been interfered with ; secondly, whether this interference was based
on law and pursued a legitimate aim ; and thirdly, whether the level of interference was proportionate
to the aim pursued. If the ECtHR finds that the State’s alleged interference with human rights is rooted
in obligations deriving from its membership of the EU, it considers that the Member State’s decision to
implement such a rule is of itself a legitimate aim: that of complying with its international obligations. In
order to determine whether pursuit of this legitimate aim was proportionate, the ECtHR, as noted above,
has developed a doctrine of ‘equivalent’ protection”. According to this approach, set out in the Bosphorus
case, an interference with human rights will be presumed to be proportionate?'* if the State has ensured
that the IGO in question disposes of a system of ‘equivalent’ or ‘comparable’ protection of their human
rights obligations derived from the European Convention.?'> Such a presumption may be rebutted on
evidence that the protection was in fact ‘manifestly deficient’.2'® Accordingly, where the ECtHR finds that
a Member State has provided for a system of comparable or equivalent protection of human rights within
the EU, the ECtHR will not consider the interference in question on its merits.?'”
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In cases of complaints against Member States for measures taken in pursuit of their obligations under
EU Law, the ECHHR has consistently found that (as regards those parts of EU activity permitting review
by the CJEU) human rights protection is indeed to be considered as equivalent to that required under
the European Convention.?'® It bases its consideration upon the fact that the CJEU’s supervision of EU
Law and its application by the institutions and EU Member States includes ensuring compliance with
the ‘general principles” of Community law, as discussed above. Among the ‘general principles’ can be
found substantive human rights as inspired by the European Convention.?'? The ECtHR found that while
direct access for individuals to the CJEU under Article 230 of the EC Treaty (the action for annulment of
Community measures, now Article 263 TFEU) was highly restricted, the existence of other remedies (the
preliminary reference procedure under Article 234 (now Article 267 TFEU) and the actions for damages
in tort under Articles 235 and 288 (now Articles 268 and 340 TFEU) could compensate for this.??° Some
brief observations on the ECtHR's analysis, and whether it should be followed by the UN treaty bodies,
should be made.

The applicability of a doctrine of conditional liability to the UN human rights treaties is questionable in
at least three respects. Firstly, as discussed in Chapter Two, the EU only acknowledges a duty to ‘respect’
rights, while International Human Rights Law, including the European Convention, also carries positive
duties. In this sense, the depth of human rights protection in the EU cannot be considered as equivalent
to that in the UN human rights treaties (nor, in fact, to that in the European Convention). Secondly, as
discussed in Chapter Two, the range of rights protected under the EU’s internal human rights regime does
not extend as far as that guaranteed in the UN human rights treaties. Thus, the range of human rights
protection in the EU cannot be considered as equivalent to that in the UN human rights treaties.

Thirdly, the standing of individuals under Article 230 of the EC Treaty (now Article 263 TFEU) is such
that claimants may effectively only succeed where they are specifically targeted by a measure of EU Law,
which makes challenging general legislative measures virtually impossible.?2! Further, while a preliminary
reference by a national court to the CJEU for an interpretation of EU Law allows the CJEU the opportunity
to review EU legislation (under Article 241 EC, now Article 277 TFEU), the decision to make the referral
and the parameters of the enquiry rest not with the individual parties to the case but with the national court
itself.?22 In addition, only courts of last instance are obliged to make such a reference, and even then they
may choose not to refer (with little consequence) where they believe the interpretation to be given to the
rule of Community law is clear.??

Fourthly, the action for damages in EU Law under Articles 235 and 288 (now Articles 268 and 340
TFEU) does not allow the CJEU to annul any offending legislation and the individual will only succeed
where the breach of law is manifest.224 This situation creates significant gaps in human rights protection.
This much has been recognised by the EU’s Court of First Instance which, having reviewed the range
of remedies available, concluded ‘that the procedures provided for in, on the one hand, Article 234
EC and, on the other hand, Article 235 EC and ... Article 288 EC can no longer be regarded, in the
light of Articles 6 and 13 of the [European Convention] and of Article 47 of the Charter of Fundamental
Rights, [22°] as guaranteeing persons the right to an effective remedy enabling them to contest the legality
of Community measures of general application which directly affect their legal situation.’?2¢ Given that
there is doubt among the judicial institutions of the EU itself, it seems difficult o understand how the ECtHR
could comfortably conclude that the system of remedies within the EU can form a comparable system of
protection to that of the European Convention.??” Given these considerations, it is difficult to accept that the
EU’s internal human rights regime can be considered as equivalent to that of the UN human rights treaties,
nor as equivalent to that in the European Convention.

Fifthly, it is questionable whether international cooperation between States should ever be considered
a legitimate aim capable of justifying interference with human rights. The accepted legitimate aims as
expressed in the European Convention share in common that they represent societal interests which cannot
be readily equated to the interests of the State (or a group of States). This is apparent upon examination
of the express list of legitimate aims justifying interference with human rights given in Article 8(2) of the
European Convention:

There shall be no interference by a public authority with the exercise of this right except such

as is in accordance with the law and is necessary in a democratic society in the interests of
national security, public safety or the economic well-being of the country, for the prevention
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of disorder or crime, for the protection of health or morals, or for the protection of the rights
and freedoms of others.?28

A broader expression of this idea can be found in Article 29(2) UDHR:

In the exercise of his rights and freedoms, everyone shall be subject only to such limitations
as are determined by law solely for the purpose of securing due recognition and respect for
the rights and freedoms of others and of meeting the just requirements of morality, public
order and the general welfare in a democratic society.

Broadly speaking then, while it is acceptable to limit human rights, these limitations must be based on
consideration of the rights of other individuals or society as a whole. It is quite a leap to assume that
obligations entered into between governments based on considerations of mutual gain and reciprocity will
necessarily pursue such aims. International Human Rights Law is fundamentally different from other areas
of International Law in focusing on the promotion and protection of human dignity. Any justification for
limiting human rights on the basis of States’ other international commitments is fundamentally different in
nature from the already accepted ‘legitimate aims’ that the ECtHR takes into account. Thus, it is questionable
whether the proportionality test applied in the context of conditional liability is itself adequate, and doubitful
whether it is consistent with UN human rights standards, as well as those contained in the European
Convention.

As noted above, the presumption that the interference with rights is proportionate may be rebutted where
the protection is found to be ‘manifestly deficient’.??* Thus, in the earlier case of Matthews v UK the ECtHR
did choose to examine the substance of a rule of EU Law concerning elections to the European Parliament
in Gibraltar. The rules being challenged by the claimant in Matthews were contained in a treaty agreed
between the foreign ministers of the EU Member States outside the regular law-making process of the EU
(the so-called ‘1976 Act') and the Maastricht Treaty itself amending the EC Treaty.?*° The acts complained
of in Matthews were beyond the review of the CJEU and therefore not subject to an equivalent level of
protection as that afforded by the European Convention.?3!

While the presumption of proportionality where a system of ‘equivalent protection’ exists may be rebutted,
this will only occur in marginal circumstances, such as where the CJEU has no jurisdiction over the acts
complained of. It is doubtful that, even if adopted by the UN treaty bodies, the ‘equivalent protection’
doctrine could be satisfied by the EU’s internal human rights regime given that the depth and range of
obligations imposed under UN instruments is greater than that featuring in EU Law. Conditional liability is
also inconsistent with the statement of principle by the ILC, the ILA and the ECtHR itself (which maintains
the ongoing responsibility of the Member States for acts of the EU), which can only be made effective
through strict liability. Further, the approach of the HRC also seems to support the application of strict
liability.

1.2 Atiributability of Acts

A further problem that arises in the context of holding States to account for breaches
committed by IGOs is that where the ECtHR and HRC have been prepared to take
jurisdiction, this has always been based on the fact that the breach can be attributed
to the State. Where the act is attributed directly to the IGO itself, these monitoring bodies have made
findings of inadmissibility. In the Behrami and Saramati cases the Grand Chamber of the ECtHR found
it was unable to take jurisdiction in an application alleging violations committed by UN peacekeeping
forces created under Chapter VIl of the UN Charter. Guided by the Draft Articles on the Responsibility of
International Organizations of the International Law Commission,?3? the ECtHR found that because States
had donated troops to serve in forces operating under the command and control of a subsidiary of the
UN (the Kosovo Force (KFOR) and UNMIK),?%® individual donating States would not remain responsible
for their illegal actions.?** That is, the conduct in question became attributable to the UN itself rather than
the individual States.

The Court’s decision to turn down jurisdiction was based heavily on the policy consideration that operations

authorised under Chapter VIl of the UN Charter are central to the UN's task of maintaining international
peace and security, and holding States to account for the acts of their forces under peacekeeping actions
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would frustrate this aim by potentially interfering with actions mandated by the Security Council.2%® This
ignores the fact that alongside the UN’s goal of maintaining international peace and security (Article 1(1)
UN Charter) is also the goal of promoting respect for human rights (Article 1(3) UN Charter). The UN
Charter does not create a hierarchy between its purposes and principles in this manner. According to the
Charter’s preamble, the very reason for charging the UN with the maintenance of international peace and
security is that war brings ‘untold sorrow to mankind’ in the form of human rights violations.

A similar approach was adopted in an older case by the HRC which decided that it was unable to take
jurisdiction to examine a complaint against the Netherlands which in substance related to the alleged
discriminatory employment practices of the European Patent Office, since these practices fell outside ‘the
jurisdiction of the Netherlands or of any other State party to the’ ICCPR.2%¢

Two remarks should be made in relation to the requirement of attributability of breaches to the State. Firstly,
the ECtHR and the HRC have been prepared to attribute responsibility to the State in a generous manner.
In the Sayadi case it was clear that the detriment suffered by the petitioner had resulted from measures
mandated by the UN Security Council and given effect by an EU Regulation,?” and the responsibility
of Belgium was based loosely on the fact that it had transmitted information about the petitioners which
resulted in their being subject to sanctions.?*® Similarly, in the Bosphorus case, the interference with
property resulting from impounding the applicant’s aircraft was carried out by Ireland in execution of its
obligations under EU Law. The ECtHR did not consider the fact that Ireland had no choice under EU Law
to be of relevance.?*

Secondly, although it is understandable that such a monitoring body should decline to take jurisdiction
over the EU itself, to hold that neither does it have jurisdiction over the Member States runs contrary to
the clear statements of principle outlined above, which have been confirmed expressly by the ILC, the ILA
and the ECtHR itself and impliedly by the HRC and the CJEU, i.e., that a Member State cannot escape
responsibility for human rights violations simply by reasoning that it has delegated the relevant powers
to another entity. It would seem to follow that attribution of particular acts to an IGO is not determinative
of the responsibility of its Member States.?#% The delegation of powers to the EU to begin with is more
relevant than the role the Member State plays in the immediate acts leading to the breach of human rights.
Thus, until the EU becomes party to the full range of human rights instruments to which its Member States
are party, it is necessary to guarantee accountability for failure to observe the relevant obligations by
continuing to hold the Member States accountable. This is best done where a system of strict liability is in
operation.

From the above, it is clear that EU Member States remain responsible for the
implementation of their obligations under the UN Charter and UN human rights treaties,
even after the transfer of powers to the EU. Where the Member States fail to give effect to these
obligations, they will incur international responsibility if a breach has occurred as a result of an act of the
EU. Furthermore, Member States will also remain accountable for failing to give effect to their obligations to
protect and promote or fulfil human rights where they are unable to act because the matter in question falls
within the competence of the EU. In order to avoid a situation where the Member States become unable to
discharge these obligations, it is imperative that the Member States ensure that express recognition exists
within the EU legal framework of the full range of obligations of the Member States. This means that the
EU should recognise its role in guaranteeing respect for, protection and promotion or fulfilment of human
rights as contained in the UN instruments. to the extent of its competences. Such a measure also reduces
the risk of a lacuna in protection resulting from the attribution of particular breaches to IGOs themselves.

In order to further the effectiveness of human rights protection, it is imperative that monitoring bodies
maintain a system of strict liability with regard to the Member States, giving full effect to the principle that
a State’s responsibility to ensure execution of its obligations subsists even following transfer of powers
to an IGO. This effectiveness is hampered by adopting an approach whereby a State may discharge its
responsibilities simply by establishing a system of equivalent protection within the IGO, since it precludes
examination of the merits of the claim and may not actually represent an accurate assessment. Effectiveness
is also hampered by refusing to exercise jurisdiction through attribution of particular acts to the IGO itself.
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2. Specific Obligations to Accord Priority to UN Charter-Derived Obligations

According to Article 103 of the UN Charter, obligations stemming from the UN take
precedence over conflicting obligations under other treaties. As noted in the Introduction, the
range of human rights obligations incumbent on Member States under the UN Charter (which includes the
UDHR and UN human rights treaties themselves) is significant. In the Kadi case, the General Court and
the CJEU found that Article 103, while it imposed an obligation on EU Member States to accord priority to
obligations stemming from the UN, did not of itself bind the EU and did not oblige the EU to grant primacy
to rules derived from the UN.24" However, even if Article 103 does not directly bind the EU, nor oblige the
EU to implement UN Charter-derived obligations inside the EU’s legal order, the CJEU did not deny the
fact that by virtue of Article 103 the Member States were obliged to give the UN Charter priority. In this
respect, it was impliedly accepted by the CJEU — and explicitly accepted by the Advocate General - that
Member States may [be responsible to] engage their international responsibility towards [vis-a-vis] other
UN members by failing to implement their UN Charter-derived obligations because of their obligations
under EU Law.24?

Taking this into consideration, it is arguable that by virtue of the UN Charter the human rights obligations
deriving from the Charter and the UN human rights treaties take precedence over any conflicting obligations
stemming from the EU. Although this does not of itself mean that the EU is bound by the UN Charter or UN
human rights treaties, it does mean that EU Law should be rendered compatible with the UN Charter by
Member States in order to avoid a conflict of obligations. Article 103, for instance, would legitimate (or
oblige) an EU Member State to take measures in an area of exclusive EU competence where the EU was
not exercising its powers to give full effect to that Member State’s human rights obligations. By the same
token, Article 103 prevents a Member State from relying on its obligations under EU Law to justify a failure
to take measures to implement human rights guarantees before the UN treaty bodies.

C. A VICTIM-BASED APPROACH

As part of the debate regarding the continuity of human rights obligations, some authors have advocated
adopting a victim-centred approach. That is, rather than focusing on the extent to which non-
State actors may hold obligations under International Human Rights Law, an alternative
approach is to focus on the rights-bearers.?** Under this view, whichever entity exercises
authority in relation to a particular territory has a responsibility to give effect to these
rights. This opinion appears to be shared by the HRC, which has underlined that once a State has
undertaken commitments under the ICCPR, these devolve permanently onto the population and ferritory:

[Tlhe rights guaranteed under the Covenant belong to the people living in the territory
of a State party, and ... once the people are accorded the protection of the rights under
the Covenant, such protection devolves with territory and continues to belong to them,
notwithstanding changes in the administration of that territory.244

Accordingly, the HRC, in its concluding observations on the periodic report of the United Kingdom,
reminded the government that when handing over administration of Hong Kong to the Chinese government
in 1997, the rights accorded to the people of Hong Kong by virtue of the UK’s membership of the ICCPR
remained in force.?5 The UK concluded an agreement with China to this effect, and China made its first
report to the HRC in 1999 despite not being party to the ICCPR.?4¢ By the same token, the HRC requested
UNMIK, which administered Kosovo from 1999, to assume the reporting obligations previously held by
Serbia, which was no longer in a position to report on that territory.?*

Although the EU does not directly administer the territory of the Member States, it does share responsibility
with the Member States across a range of policy areas and has exclusive competence in others. Of
course, the implementation of EU Law and the administration of the Member States rest almost entirely with
national authorities, but this does not alter the fact that the origin of the legislation that these authorities
are obliged to implement finds itself with the EU.?4¢ Under a victim-based approach the EU is responsible
for giving effect to the human rights conferred on the population and territory by the Member States when
they became party to human rights treaties, to the extent that it has competence to act.
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D. CONCLUSIONS

To ensure the continuing guarantee of human rights derived from the UN Charter and UN human rights
treaties, both the Member States and the EU must exercise their respective competences to give them
effect. The most effective way of ensuring this is through the accession of the EU to those human rights
instruments, and the precedents of the European Convention and the CRPD should be extended to the
‘core’ UN human rights treaties. Until this occurs, it is crucial to ensure that the EU gives effect, within its
competences, to those ‘core’ human rights treaties in order to avoid a two-ier system of protection where
the populations of the Member States are unable to benefit from the full extent of their rights within areas
of EU competence.

The grounds on which the UN Charter and UN human rights treaties bind the EU directly can be summarised
as follows. Firstly, the EU is bound to implement human rights guarantees deriving from the UN Charter
and UN human rights treaties in so far as these have become part of Customary International Law.
Secondly, the EU itself is now bound by the CRPD will become directly bound by the European Convention
once it accedes to this instrument. Thirdly, the CJEU has accepted that under EU Law (in particular, Article
351 TFEU) the EU may de facto succeed to the obligations of its Member States under pre-existing treaties
to the extent that it has been delegated powers necessary for their implementation by the Member States.

There are also several grounds on which the Member States will engage their international responsibility
for acts of the EU that conflict with their obligations under the UN Charter and UN human rights treaties.
While these obligations do not directly bind the EU, if the Member States fail to give them effect in the EU’s
internal legal order, they will remain responsible for breaches committed by the EU.

Firstly, according to the case law of the ECtHR and the HRC as well as the Draft Articles on the Responsibility
of International Organizations of the International Law Commission and the study on the accountability of
IGOs of the International Law Association, the Member States remain responsible for the implementation
of their human rights obligations under the UN Charter and UN human rights treaties in respect of those
powers delegated to the EU. Thus, the EU will engage the responsibility of the Member States where the
former fails to give effect to these obligations.

Secondly, Article 103 of the UN Charter further imposes a duty on the Member States to accord priority to
obligations derived from the UN Charter where these conflict with other treaty obligations. Thirdly, under
EU Law (Article 351 TFEU) agreements entered into by the Member States prior to accession to the EU
shall not be affected (which includes the UN Charter for all, and the ‘core’ UN human rights treaties for
many, of the Member States).

Finally, if one adopts a ‘victim-centred’ approach to International Human Rights Law, it is apparent that the
EU and its Member States are jointly bound by UN human rights standards. According to the HRC, once
the Member States have undertaken human rights guarantees with respect to those within their jurisdiction,
these cannot be revoked, even where changes in administration occur. Consequently, such rights belong
to the people and are incumbent upon any entity that exercises authority over those territories.

Accordingly, it is extremely difficult to dispute that the EU is bound by UN human rights
standards, and that the Member States remain bound by their obligations under these
treaties. Chapter Four will now explore the modalities of cooperation between the EU and the UN’s
human rights infrastructure in order to give effect to these obligations, and in particular the nature of the
monitoring functions and the procedural duties that flow there from.
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Chapter Four: Practical Measures for Ensuring
Continuity of United Nations Human Rights
Guarantees in the European Union

Chapters Two and Three presented the case for why EU adherence to UN human rights instruments is
both necessary from the perspective of ensuring effective human right protection and obligatory under
International Law. Chapter Four will continue the discussion by exploring the mechanisms through which,
in practical terms, the UN Charter and treaty bodies could engage with the EU. The most effective means
of ensuring the continued guarantee of the Member States’ obligations under UN instruments, as well as
consistency in interpretation of these instruments as between the EU and its Member States, is to engage
the EU in the same system of supervision and monitoring in which the Member States are currently
involved. There are a variety of ways through which this could occur, which will be discussed in turn.

A. THE BASIS FOR ENGAGEMENT OF THE EU WITH THE UN TREATY
BODIES OR CHARTER BODIES

This chapter is based on the assumption that the EU would agree to supervision by the treaty bodies ;
however, the discussions are also directly relevant for the EU’s relationship with the Committee on the Rights
of Persons with Disabilities (Hereafter “the CRPD Committee”), since it is now party to the CRPD. In relation
to other UN human rights treaties, or the UN Charter itself, the EU could, as discussed in Chapter Three,
become party to these instruments if they are amended to allow adherence by a regional organisation, as
has occurred in relation to the European Convention. Alternatively, as discussed in Chapter Three, the EU
could, by unilateral declaration, declare itself bound by these instruments.

It is also possible for the EU to cooperate with the treaty bodies at an informal level, which
could include submitting to the same supervisory mechanisms as the Member States. As noted above, the
HRC has had occasion to engage directly with UNMIK over the implementation of human rights obligations
during its administration of Kosovo.?#° This could serve as a precedent to engaging the EU directly, even
in the absence of accession to UN human rights treaties, on the basis that the EU shares authority with
the Member States over their populations and ferritories. Similarly, the UN Charter bodies have dealt with
complaints from individuals relating to territories that have not been recognised as States as well as other
non-State actors and entities. For instance, the Special Rapporteur on extrajudicial, summary or arbitrary
executions engages the government of the Occupied Palestinian Territories over allegations falling within
his mandate to obtain clarification of cases and secure compliance with UN standards.?%°

The EU has already indicated a willingness to cooperate with external bodies in the field of human
rights in ensuring compliance of its policies with international standards. In 2007 the EU concluded a
Memorandum of Understanding (MoU) with the Council of Europe in order to coordinate and enhance
cooperation. In particular, the MoU stipulates that:

[R]elevant Council of Europe norms will be cited as a reference in European Union documents.
The decisions and conclusions of its monitoring structures will be taken into account by the
European Union institutions where relevant. The European Union will develop co-operation
and consultations with the Commissioner for Human Rights with regard to human rights.

While preparing new initiatives in this field, the Council of Europe and the European Union
institutions will draw on their respective expertise as appropriate through consultations.?*!

Paragraph 22 of the MoU also provides for cooperation between the Council of Europe and the FRA. The
EU has also indicated a willingness to submit its policies to scrutiny by bodies within the UN Human Rights
Council. For instance, the EU recently submitted its largest development treaty (the Cotonou Convention)?°2
for evaluation by the Human Rights Council’s High-Level Task Force on the Implementation of the Right
to Development.?>® It has also entered into an informal agreement with the UNHCR in order to facilitate
compliance by the EU with the Refugee Convention.?>* This agreement provides for, among other things,
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‘[rlegular and systematic exchanges of information and analysis on particular issues arising from Member
States’ national law and practice in relation to the Common European Asylum System and how that affects
the situation of refugees, asylum-seekers and other persons of concern to UNHCR’ 255

These practices could serve as precedents to informal agreements with both the UN treaty bodies and
Charter bodies. As such, the EU could agree with the treaty bodies to submit to the supervision and
monitoring processes already in place. The EU could also, for instance, cooperate with the ‘special
procedures’ in place in the UN Human Rights Council, as well as participating in the Universal Periodic
Review (UPR) procedure, discussed further below.

B. PRELIMINARY CONSIDERATIONS GUARANTEEING THE EFFECTIVENESS OF
SUPERVISION BY THE UN TREATY BODIES OR CHARTER BODIES

In order to allow the treaty bodies to properly target their analysis and comments during any process
of engagement, the EU must clearly delineate the extent to which, and over which areas, the EU has
competence to act. Further, if guidance from the treaty bodies is to have an influence on EU policy,
effective mechanisms must be in place to allow for the translation of general comments and concluding
observations into practical and useful guidelines for the institutions, and particularly the Commission in its
role as initiator of legislation and policy.

1. Clear Delineation of Areas of EU Competence, Policy Measures and Legislation

Firstly, monitoring bodies must benefit from a clear understanding of which policy areas fall
within EU competence and whether this is exclusive of, shared with, or complementary
to that of the Member States. In addition, the monitoring bodies must have a clear picture of what
legislation and policies are in place under these areas of competence. This would allow the committees
sufficient knowledge to direct their comments effectively.

For instance, if a monitoring body raises concerns relating to asylum policy with a Member State and
recommends changes, it must be aware that much of asylum policy is regulated by EU legislation.
Accordingly, the relevant committee would then have the option to either raise the issue with the EU directly,
or develop an approach to the Member States where it underlines in express terms that the latter are under
a continuing obligation to ensure that policies elaborated in the context of the EU are adjusted to comply
with UN standards. In this regard, for instance, it can be noted that there are numerous cases relating
to non-refoulement brought before the Committee against Torture (hereafter “the CAT Committee”) where
recommendations are currently directed to the defendant State, which may have deeper consequences
for EU asylum policy.?*¢ However, EU legislation is rarely discussed in these cases, which means that the
impact of the Committee’s decisions may be limited to the case before it without resolving the underlying
problem that may result from EU policies.

The EU appears to have taken some steps in this direction with regard to the CRPD. The Council Decision
authorising the Commission to deposit the EU’s instrument of ratification is accompanied by a declaration
which provides a list of areas of competence that are exclusive to the EU and shared with Member
States, as well as a list of legislation that is considered to have implications for the rights of persons with
disabilities.?” However, the explanation given is vague, by no means comprehensive, and could form a
potential source of confusion for the treaty bodies.

Paragraph 1 of the Declaration states that the EU ‘has exclusive competence as regards the compatibility
of State aid with the common market and the Common Custom Tariff’. It also states that it has exclusive
competence with regard to the employment conditions of its own staff. Presumably, these areas have
been included because they are considered by the EU to be capable of having an impact on the rights of
disabled persons, such as the allocation of State aid in respect of services for the benefit of persons with
disabilities, or the setting of customs tariffs that may make equipment designed for persons with disabilities
more affordable.

It is unclear, however, why other areas of exclusive competence have been omitted from this list, such
as the Common Agricultural Policy (CAP) or the Common Commercial Policy. It would appear to be too
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sweeping fo suggest that no powers exercised under these areas could possibly be relevant to the CRPD.
For instance, Article 4 of the CRPD does not limit the scope of obligations to the territory of the parties,
which implies that it imposes duties not only to promote and protect the rights of persons with disabilities
at home, but also abroad. In this regard Article 4(2) specifically mandates parties to ‘take measures to the
maximum of its available resources and, where needed, within the framework of international cooperation’
to realise the rights contained in the treaty. If the CRPD carries with it these obligations towards promoting
the rights of disabled persons in third States, it is difficult to understand how the Common Commercial
Policy could be excluded from consideration. It is well established that international trade policies have a
significant impact on human rights in third countries, particularly through trade liberalisation. This must be
impliedly accepted by the EU because the Declaration refers to the Common Custom Tariff. Accordingly,
to the extent that the Common Commercial Policy would be capable of affecting the rights of persons with
disabilities in third countries, such as rules regarding the liberalisation of trade in certain products (e.g.,
products to assist mobility), or rules regarding intellectual property (e.g., facilitating the development
or distribution of speech recognition software in third countries for those who have difficulty writing or
typing), this policy area should not be excluded.?%

In principle, therefore, any declaration or other form of expression explaining the
division of competence between the EU and Member States should be comprehensive
and not based on an assumption that particular policy areas do not give the EU powers
relevant to the execution of obligations under the UN human rights treaties.

As noted above, in areas of shared competence the Member States retain the competence to act in so
far as the EU has not acted and to the extent that such measures are not incompatible with EU Law.
Paragraph 2 of the Declaration appears to attempt to exclude the responsibility of the EU in areas of
shared competence, where EU legislation exists, but only establishes ‘minimum standards’ rather than
harmonisation (that is, the establishment of a common European standard), stating that in the case of
the former, the Member States retain competence.?*® While legislation establishing ‘minimum standards’
does allow Member States the right to act to introduce higher standards of their own,?¢ this cannot be a
reason for regarding areas regulated by ‘minimum standards’ as within Member State competence, and
not EU competence. This is because the Member States nevertheless remain under a duty to implement
these minimum standards. The assertion in the Declaration accompanying the EU’s ratification of the CRDP
reflects the position of the CJEU in the case of Parliament v Council (discussed in Chapter Two), which
establishes that while the EU is obliged not to mandate breaches of human rights in its legislation, it is
not under an obligation to protect human rights by wording legislation in such a way as to minimise the
possibility that Member States might interpret it in a manner contrary to human rights standards. In order
words, as long as legislation is worded in such a way that Member States can interpret it consistently
with human rights, the EU has discharged its duty. Under this approach the EU may establish minimum
standards for Member States to adhere to, while authorising them to adopt higher standards. Even if these
minimum standards are below the level required by human rights guarantees, because the legislation
allows the Member States to introduce their own higher standards, it is capable of being interpreted in
line with human rights standards.

However, this approach is unlikely to be accepted by the CRPD Committee in light of the fact that parties
are under an obligation not merely to respect rights, but also to protect them. This would imply, as
discussed above, that the EU will be obliged to take measures to minimise the risk that its legislation
could be interpreted by Member States inconsistently with the CRPD. It would also follow that where the
EU establishes minimum standards, such an area falls jointly within the competence of the EU and the
Member States. Accordingly, the EU would remain responsible for establishing minimum standards that
were excessively weak, and the Member States would remain responsible for implementing minimum
standards in a way that violated the CRPD. Thus, any declaration or other form of expression explaining
the division of competences between the EU and the Member States cannot legitimately purport to place
responsibility solely on the Member States for legislation implementing ‘minimum standards’.

It is understandable that the Declaration should be lacking in detail, since it merely accompanies the
instrument of ratification. However, in order to maximise the opportunity for future fruitful dialogue between
the CRPD Committee, and other treaty bodies, and the EU it will be necessary to set out in far greater detail
not merely the general headings of policy, but precisely what issues these cover.
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For example, while the EU has exclusive competence over the CAP, this does not of itself explain what the
boundaries of the CAP actually are. Put otherwise, not every matter relating to agriculture (e.g., the rules
relating to the buying and selling of farmland) falls within the scope of the CAP. Without an understanding
of the scope and content of particular areas of competence, the treaty monitoring bodies will be unable to
direct the EU and its Member States concerning which promotional measures they may respectively adopt
to give effect to the obligations in the treaties. In this sense, it should be noted that the HRC has underlined
the need for sufficiently detailed reports under the periodic reporting procedure to enable it to ascertain
with precision what measures have been taken in implementation of the parties’ obligations.?*!

One question that arises is whether this Declaration is interpretive or whether it in fact purports to alter
the scope of the EU’s obligations (in which case it is in substance a reservation). Where a party to a
treaty enters a declaration, this is deemed to be merely a statement of opinion by the party relating to the
meaning or scope of its obligations. As such, it does not of itself alter the legal obligations of that party.
Where parties wish to alter the scope of their obligations under a treaty they may enter a reservation.?¢?
Reservations are expressly permitted under the CRPD (Article 46), but only to the extent that they are
compatible with the object and purpose of the treaty. It is true that reservations may take the form of
a ‘declaration’. According to the VCLT, it falls to the other parties to a treaty to determine whether a
reservation or a declaration has been made and whether the reservation is valid. However, the HRC has
underlined that this decentralised approach should not apply in relation to human rights treaties:

[Human rights] treaties, and the Covenant specifically, are not a web of inter-State exchanges
of mutual obligations. They concern the endowment of individuals with rights. The principle
of inter-State reciprocity has no place... And because the operation of the classic rules
on reservations is so inadequate for the Covenant, States have often not seen any legal
inferest in or need to object to reservations. The absence of protest by States cannot
imply that a reservation is either compatible or incompatible with the object and purpose
of the Covenant... In the view of the Committee, because of the special characteristics of
the Covenant as a human rights treaty, it is open to question what effect objections have
between States inter se... It necessarily falls to the Committee to determine whether a specific
reservation is compatible with the object and purpose of the Covenant.?6®

According to this view, it would fall to the CRPD Committee to examine the substance of the EU’s declaration
to determine whether it was in fact (even if not in form) a reservation. If the CRPD Committee found that
the Declaration amounted to a reservation, it could then consider its validity. It is highly doubtful whether
a reservation fo the CRPD that purported to limit the obligations of the EU to those areas of competence
specifically mentioned in the Declaration would be considered compatible with the object and purpose of
the treaty. Such a reservation would have the effect of limiting the application of all the rights of the CRPD
in so far as they fell within the scope of a particular area of competence not mentioned in the Declaration.
Such ‘general’ reservations which do not relate to specific provisions of the treaty in question are not
accepted in International Law.?¢* In sum, then, the Declaration of the EU should not be read as a limitation
on the scope of the EU’s obligations, since as a declaration it is merely an interpretation offered by the
party, and if it was a reservation it would most probably be considered invalid.

Thus, in order for the treaty bodies to benefit from a clear understanding of which areas fall within EU
competence, the EU should provide an outline of all policy areas (and not only those which it deems may
be of relevance), including information on the precise limits of EU powers in those areas and the principal
legislative and policy instruments currently in existence in those areas. It then falls to the treaty bodies to
defermine the extent to which particular policies may be of relevance to the execution of obligations under
the treaty. Given the level of detail that this may involve, such information could best be transmitted to the
treaty bodies in the first report of the EU as part of the periodic reporting procedure. In addition, the treaty
bodies could be given access to the information in electronic format that could be updated periodically by
the EU in order to reflect new developments. Currently, such overviews of policy areas do exist with public
access in the form of a series of ‘Fact Sheets’ hosted on the web pages of the European Parliament,?¢®
as well as ‘Summaries of legislation” hosted on the main EU web pages,?¢® which appear to be regularly
updated in line with major developments.
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2. Effective Mechanisms for Implementation of Treaty Body Recommendations

In order to allow monitoring to have an impact on policy- and law-making, effective
mechanisms within the EU’s institutional framework need to be in place to ensure that
observations and recommendations made by the monitoring bodies penetrate the
relevant structures. As a matter internal to the EU’s workings, the development of the technicalities
of such a system falls to the institutions and the Member States. However, any such mechanism could
be facilitated by sensitising EU personnel, particularly those working within the Commission, given its
responsibilities as formulator and proposer of EU policies and its central role in the development of
delegated or secondary legislation under the ‘comitology’ procedure.?%’ It is especially important not
to confine awareness-raising on human rights to those DGs that appear superficially to be human rights
oriented, such as DG Justice (which has a specific brief for human rights in the EU) or DG Employment and
Social Affairs (which deals with Non-discrimination Law and policy).

As noted above, all policy areas may have an impact on rights protection. The dangers of ignoring this
fact can be illustrated by reference to the legislative course of the so-called ‘Service’ Directive.?¢® This
legislation was drafted with the aim of facilitating the free movement of services between Member States
and, as part of this goal, contained a ‘State of origin’ clause.?” According to this provision, a service
provider operating legally under the laws of one Member State would be free to offer services in any
other Member State without needing to conform to additional, more rigorous, requirements in place in the
destination State. The clause was drafted in general terms and in the original proposal as applicable to all
services, including those of a social nature, such as care for the elderly, disabled or infirm. While the aim
of the Directive was to increase competition among service providers and therefore benefit consumers,
the impact on social services, where the ultimate recipients cannot be considered as consumers with
purchasing power to exercise an effective choice (since such services would be purchased by national or
local authorities), appears not to have received consideration.?”°

This is arguably in part due to the consultation habits of different Commission DGs. Thus, DG Internal
Market at the time consulted predominantly with commercial enterprises since these were probably
perceived as its primary stakeholders, but it seems to have had little contact with social NGOs.?”! Thus, it
was not until the proposal was transmitted to the European Parliament that, after a considerable amount
of lobbying by NGOs and MEPs, the Commission modified its proposal to exempt many areas of social
services.?””2 This example illustrates that without some awareness of human rights, the EU institutions may
either simply not consider possible human rights dimensions of policies, and may also be unreceptive to
efforts to mainstream human rights across policy areas. It may be that the Commission’s approach in its
disability strategy, to give effect to the EU’s obligations under the CRPD, could provide a useful model for
a coordinated approach across all DGs for human rights protection and promotion in general.?7?

In addition to measures to sensitise the institutions to human rights issues, effective integration of
human rights considerations into policy-making could also be facilitated by the creation
of a human rights reference document or database. This would require adaptation of the
principles extracted from case law, concluding observations, and general comments or recommendations
to the policy areas covered by each DG. Thus, in relation to the CAP, for instance, such a database could
explain the relevance and content of the right to food and relate them to matters on which DG Agriculture
is competent to take action. These considerations could then guide the policy choices made in developing
particular initiatives so as to best achieve these goals.

Such a reference guide would, of course, constitute a living instrument as policy areas develop. Were it
comprehensive and systematic, it could ensure that human rights input into policy- and law-making results
as a matter of course, rather than in a haphazard fashion where particular DGs recognise the relevance
and utility of using existing standards as guidance, while others do not. In addition to constructing such a
reference point, it may also be helpful to designate staff within particular DGs to undertake human rights
training to identify where human rights may become relevant to particular policy proposals so that further
advice may be sought early on in the policy formulation process. Such expert advice could be drawn from
expert groups internal to the Commission,?* or could be sought from the FRA.
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C. DIRECT ENGAGEMENT OF THE EU WITH THE UN HUMAN RIGHTS INFRASTRUCTURE

The remainder of this chapter will examine the procedures under which the treaty bodies and
the Charter bodies might engage with the EU, and explain the procedural obligations that the EU
would have as part of these mechanisms.

1. Treaty-Based Procedures

The implementation of each of the ‘core” UN human rights treaties is monitored by a committee (referred
to collectively as the ‘treaty bodies’). The treaty bodies consist of:

Eighteen experts of high moral standing and acknowledged impartiality elected by States
Parties from among their nationals, who shall serve in their personal capacity, consideration
being given to equitable geographical distribution and to the representation of the different
forms of civilization as well as of the principal legal systems."?”5

Members are often drawn from among high-ranking legal academics. The treaty bodies exercise various
monitoring functions. Their principal monitoring function is carried out through the periodic reporting
procedure through which they gain an overview of human rights implementation by the party as a whole and
give general directions on how to improve realisation of the party’s obligations. The treaty bodies are also
able fo receive and issue decisions on individual complaints, where the relevant party has given its consent.

A further important function is the issuing of general comments or recommendations, which are similar in
form to advisory opinions. These are issued propiu motu by the treaty bodies and offer interpretations of
procedural and substantive obligations of the parties. These will be discussed in turn below. Several of the
treaties also provide for inter-State complaints as well as the ability to conduct a confidential enquiry into
particular situations.?”¢ However, these two procedures will not be discussed here. lllustrative examples
have been taken from the various treaty bodies, and these should be regarded as applicable to each of the
human rights treaties since they contain similarly worded procedural obligations. Even if the EU chooses
not to engage with all of the treaty bodies, the discussion has particular pertinence for the EU as regards
the implementation of the CRPD.

1.1 Periodic Reporting

Under the periodic reporting procedure a party is invited to a ‘report on the legislative, judicial, administrative
or other measures which they have adopted to give effect’ to the particular treaty.?”” The opportunity of a
fresh engagement with the EU might open the possibility for a single report to be considered by each of
the committees simultaneously in order to reduce the administrative burden and allow for complementarity
in monitoring, and coordination between the way that recommendations for changes are delivered to,
and perhaps also the way that they are received and processed by the EU itself.?® However, the normal
procedure is for a party to report separately to each committee.

Depending on the treaty body, reports are expected to be submitted and considered between every two
to five years. Initial reports are expected to deal with the situation in the State as a whole and subsequent
reports may focus on particular issues as requested by the relevant treaty body. After States submit their
reports, the treaty bodies may request further information pending consideration of the reports. They will
then engage in an oral dialogue with representatives of the State. In order to enhance the effectiveness of the
process, the treaty bodies will also make use of information from ‘shadow’ reports submitted by NGOs.2?

The treaty bodies have offered a great deal of guidance over what substantive information the reports
should include. In addition, they have elaborated on the range of procedural obligations that flow from
the reporting process, which are not apparent from the text of the treaties. In particular, the process
should go beyond simply presenting a ‘snapshot’ of the status of human rights in the party at the time. At
a general level, the HRC has underlined that parties are under a duty not merely to report on legislation
giving effect to their obligations, but also ‘the practices and decisions of courts and other organs of the
State party as well as further relevant facts which are likely to show the degree of actual implementation
and enjoyment of the rights recognized in the Covenant, the progress achieved and factors and difficulties
in implementing the obligations under the Covenant.’28°
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Firstly, in drawing up its initial report the party should ‘ensure that a comprehensive review is undertaken
with respect to national legislation, administrative rules and procedures, and practices in an effort to
ensure the fullest possible conformity with the Covenant.’?®" The CRPD Committee has also specified that
information should be included on the mechanisms ‘in place to ensure that a State Party’s obligations under
the Convention are fully integrated in its actions as a member of international organizations’.?6? In order for
the review fo realise its proper potential, it should not be limited to one division of government, but rather
involve all departments. In this sense, the CESCR has stated that the review of national implementation
should ‘be undertaken in conjunction with each of the relevant national ministries or other authorities
responsible for policy-making and implementation in the different fields covered by the Covenant.’283
Similarly, the CRC Committee has stated that coordination between government departments, both centrally
and locally, is essential in order to ensure respect for all of the Convention’s principles and standards for all
children within the State jurisdiction ; to ensure that the obligations inherent in ratification of or accession to the
Convention are not only recognized by those large departments which have a substantial impact on children
- education, health or welfare and so on - but right across Government, including for example departments
concerned with finance, planning, employment and defence, and at all levels.?84

Thus, as noted above, it is particularly important to sensitise officials from different DGs that may not typically
realise the impact of their policy areas on respecting, protecting and promoting rights. Furthermore, the
CRC Committee has emphasised that an assessment of the status of rights implementation ‘needs to consider
the Convention not only article by article, but also holistically, recognizing the interdependence and
indivisibility of human rights’ and that it should be an ongoing process.?®> Accordingly, the Commission,
which has been designated as the institution responsible for reporting to the CRPD Committee, should
ensure that all DGs, and not merely DG External Relations (currently responsible for human rights in
multilateral forums), are involved in drawing up the EU’s reports under the CRDP.28¢ This would apply
similarly in relation to the other treaty bodies, should the EU choose to engage with them.

Secondly, in order to provide meaningful information, the parties must ensure the adequacy of available
data. The CESCR has noted that parties must collect and analyse statistical data, and that this should be
done in such a way as to allow monitoring of particular vulnerable groups.?®” This includes an obligation
to disaggregate data according to race,?®® gender,?®? age,??° disability,?’! and on other grounds in so far
as they ensure the protection of vulnerable groups.??

Thirdly, the collection of data should be accompanied by the use of benchmarks by the party in order
to allow progress to be tracked.?”® As a related obligation, the parties must also then make use of this
information in order to elaborate policies and plans of action that will lead to the better realisation of rights
in the future.??4 Put more explicitly by the CRC Committee:

If Government as a whole and at all levels is to promote and respect the rights of the child, it
needs to work on the basis of a unifying, comprehensive and rights-based national strategy,
rooted in the Convention...

The strategy must not be simply a list of good intentions ; it must include a description of
a sustainable process for realizing the rights of children throughout the State ; it must go
beyond statements of policy and principle, to set real and achievable targets in relation to
the full range of economic, social and cultural and civil and political rights for all children.
The comprehensive national strategy may be elaborated in sectoral national plans of action
- for example for education and health - setting out specific goals, targeted implementation
measures and allocation of financial and human resources. The strategy will inevitably set
priorities, but it must not neglect or dilute in any way the detailed obligations which States
parties have accepted under the Convention. The strategy needs to be adequately resourced,
in human and financial terms.'2%%

In this sense, the Commission’s Strategy on the Rights of the Child, discussed in Chapter Two, is to be
commended and should be applied more generally to all human rights.

Fourthly, the CESCR and CRC Committee have underlined the need for sufficient publicity and engagement

of stakeholders such as NGOs in drawing up the report and disseminating the findings of the treaty
bodies, in order to allow a constructive dialogue to develop at a national level.2%
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Finally, the HRC has emphasised that in order to maximise the potential benefit of the reporting procedure,
it is ‘desirable that the States representatives should have such status and experience (and preferably
be in such number) as to respond to questions put, and the comments made, in the Committee over the
whole range of matters covered by the Covenant.’??” This coincides with the first requirement that all
relevant departments of central and local government be involved in drawing up the report. Accordingly,
representatives from all DGs with sufficient knowledge of the policies and initiatives originating with
their departments should be present during the oral stage of the reporting process in order to respond
adequately to requests for clarifications from the treaty bodies.

It would appear that the Commission and the Member States are embarking upon an approach that
broadly follows some of these requirements in relation to the CRPD.?? Thus, a ‘Disability High Level
Group’ has been established gathering representatives of national authorities and the Commission to
facilitate the development of national and EU strategies on disability and allow for coordination between
the national and EU levels.??? This is to be commended. The potential weakness of the process lies in its
voluntary nature, which relies on the cooperation and good will of Member States. However, as the EU
has no authority to legally bind the Member States in areas outside its competence it is limited to a role of
facilitating coordination in areas where Member States retain the authority to act.

1.2 General Comments and Recommendations

The UN treaty bodies also regularly issue general comments (or recommendations) elaborating on the
meaning of States’ obligations under the treaties.®® Each of the UN human rights treaties contains a set
of procedural obligations in relation to implementation, as well as substantive rights,*°! and several of the
monitoring bodies have delivered general comments explaining what these entail.3°2 This section will not
go info discussion of the general comments relating to the substantive obligations flowing from the treaties
given the range and depth of rights they contain. Rather, it will focus on general comments elaborating on
the range of procedural obligations that parties are subject to. In this sense, a useful first step in engaging
with the EU could be the elaboration of a general comment adapting earlier documents to the EU’s
particular nature, where competences are divided between the EU and its Member States. Drawing from
existing general comments, the following observations can be made.

Firstly, it is clear that the UN human rights treaties, including the CRPD, require the EU to implement new
legislation, in so far as existing legislation falls short of the requirements of the treaty.3® Clearly, decisions
over the extent of legislation required will need to be taken in conjunction with the Member States, in
accordance with the principle of subsidiarity, to ensure that the EU remains within its competence. However,
once it is determined that legislative gaps exist, the EU and the Member States must then coordinate to
establish which of them is best placed to give effect to the obligations under the human rights treaties so as
to avoid a situation where neither party takes any action. This would appear to be part of the role of the
Disability High Level Group, noted above. The treaty bodies have stated that actual incorporation of the
rights under the UN human rights treaties, while not strictly necessary, would be highly desirable.3* If the
EU were to give effect to the UN human rights treaties in this manner, it would require substantial reform
of the CFR since it does not contain the range of rights guaranteed by the former.

Secondly, even though incorporation of the rights contained in the human rights treaties into domestic law
is not obligatory, an obligation does exist to ensure that individuals have access to an effective remedy.
Article 8 of the UDHR, which binds all members of the UN, expressly requires that an effective remedy be
available through national judicial bodies. The treaties also impose an obligation on parties to provide
an effective remedy, though not necessarily through judicial bodies.?%> Although the ICESCR does not
contain an explicit right to a remedy, the CESCR has stated that an onus on parties exists to justify why
effective judicial remedies have not been put in place as part of the general obligation to implement the
treaty.3% Similarly, the CRC Committee has stated that ‘[flor rights to have meaning, effective remedies
must be available to redress violations. This requirement is implicit in the Convention and consistently
referred fo in the other six major international human rights treaties.’3%” The right to an effective remedy
does not automatically equate to the right of access to a court. At a very minimum, however, some kind of
mechanism must exist in order to allow aggrieved individuals to obtain reparation:

Without reparation to individuals whose Covenant rights have been violated, the obligation to
provide an effective remedy ... is not discharged.... [TThe Committee considers that the Covenant
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generally entails appropriate compensation. The Committee notes that, where appropriate,
reparation can involve restitution, rehabilitation and measures of satisfaction, such as public
apologies, public memorials, guarantees of non-repetition and changes in relevant laws and
practices, as well as bringing to justice the perpetrators of human rights violations. 3%

Furthermore the right to an effective remedy also requires the parties to ‘investigate allegations of violations
promptly, thoroughly and effectively through independent and impartial bodies’, for instance through a
National Human Rights Institute.® In view of this the treaty bodies have strongly urged parties to give
effect to the right to an effective remedy via judicial institutions, though it has also recognised that it may
be given effect through administrative or other official mechanisms.?°

Considering Article 8 of the UDHR together with the relevant provisions and interpretations given to the
UN human rights treaties there is a strong argument in favour of the EU ensuring access to a judicial body,
or some other mechanism at the very least, in order to complain of rights violations. This body should be
capable of awarding compensation as well as other forms of reparation, in addition to a broader duty
on the EU to investigate allegations of breaches in a prompt and impartial manner. To a limited extent the
prompt and impartial investigation of alleged violations could be fulfilled by the European Parliament’s
Ombudsman. However, this is unsatisfactory since the Ombudsman’s mandate is limited to investigating
maladministration by the EU’s institutions, while potential conflict with human rights obligations could stem
from EU legislation itself and/or its implementation, from its policies and the application of its financial
instruments, without involving maladministration.

In order to give full effect to the obligations stemming from the UN human rights treaties it would be
necessary to widen access to the CJEU, since (as discussed in Chapter Three) this is extremely restrictive
— to the extent that the General Court stated that the EU does not comply with Articles 6 and 13 of the
European Convention guaranteeing the right to a fair trial and an effective remedy.®'! In this sense it
should be noted that the right of access to an effective remedy is also recognised by the CJEU as a
general principle of EU Law, obliging the Member States to ensure that individuals have access to civil
or administrative procedures in order to enforce their rights under EU Law.®'2 This right is also expressly

recognised by Article 47 of the CFR, which binds the EU itself.

Thirdly, the treaty bodies have also made clear that aside from enacting legislation to give effect to
individuals’ rights, States are under an obligation to undertake other activities to make those rights
effective. In particular the parties are under duties to engage in training of their own personnel to ensure
that human rights are taken into consideration by government officials:

‘All administrative and judicial authorities should be aware of the obligations which the
State party has assumed under the Covenant. To this end the Covenant should be publicized
in all official languages of the State and steps should be taken to familiarize the authorities
concerned with its contents as part of their training.’?'?

The committees have also stressed the importance of awareness-raising for members of the public. For
example, the HRC has stated that ‘individuals should know what their rights under the Covenant ... are’.%'
Similarly, the CEDAW Committee has stated that parties should ‘adopt education and public information
programmes, which will help eliminate prejudices and current practices that hinder the full operation
of the principle of the social equality of women’.?'> Indeed, research at the EU level has shown that
many individuals do not avail themselves of existing rights and protection mechanisms because they are
unaware of their existence.?'® In addition, Article 7 of ICERD specifically obliges parties to take measures
‘in the fields of teaching, education, culture and information, with a view to combating prejudices which
lead to racial discrimination and to promoting understanding, tolerance and friendship among nations
and racial or ethnical groups’. The CERD and CEDAW and CRC Committees have also recommended
that parties should create adequately resourced and mandated national human rights institutions as part
of their general duty to give full effect to the rights in the treaties, in order to monitor rights implementation,
assist in the formulation and analysis of policies, and provide assistance to victims.?!” These awareness-
raising obligations are also set out in detail within the text of the Article 8 of the CRPD.
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1.3 Individual Petitions

The EU has expressed its intention to become party to the Optional Protocol to the CRPD,%'® which
would allow individuals to make complaints alleging breaches of the treaty.3'® Each of the treaty bodies
(apart from the CRC Committee) has a similar procedure which parties may choose to consent to.32°
This procedure can be described as ‘quasi-judicial’, as opposed to ‘judicial’. A quasi-judicial dispute
procedure can be distinguished from a ‘judicial’ procedure in that setlement of a dispute is undertaken
by a body of independent experts (rather than ‘judges’) who consider the evidence and arguments of the
parties by reference to law (though, unlike judicial proceedings, quasi-judicial proceedings do not tend
to hold oral hearings) and delivers findings which, unlike judicial proceedings, States have not expressly
accepted as binding.3?!

While some of the treaty bodies have made provision for oral hearings, the individual complaints procedure
is generally written.322 Nevertheless. the procedure retains an adversarial character as the individual and
the State are permitted to reply to and contest each other’s submissions. The treaty bodies will also make
use of presumptive or circumstantial evidence in favour of the petitioner where the credible evidence is
produced and the State fails to contest this or produce a persuasive explanation.3?® This is very similar
in nature to the ‘shared’ or ‘reversed’ burden of proof operating in the ECtHR%?4 and by the CJEU in the
context of Non-discrimination Law.%2

After considering the evidence, and where the admissibility criteria for complaints are satisfied, the treaty
body will then issue a decision on the merits of the claim. Where a breach has been found, the treaty
body may do no more than merely declare a violation, without a recommendation for further action.’?
However, it will usually invite the State to take some form of action to: provide a particular judicial remedy
at the domestic level (such as opening an investigation, prosecution and punishment of those responsible for
violations, the creation of a civil remedy);*?” reform its legislation;?¢ prevent similar violations in the future;??
disseminate the committee’s views in an appropriate language;**° refrain from taking particular action (such
as deportation);*®' release victims;*3? guarantee the security of a victim;** reinstate the victim in a particular
post.®** Occasionally, compensation®*® or payment of legal costs is directed.®*® The party is then invited to
inform the treaty body (usually within a period of three months) of any action taken to remedy the breach.3¥”

Thus, the three main mechanisms operated by the treaty bodies work in a complementary manner. The
reporting process would allow the treaty bodies to review and advise the EU on its policies in the round and
address systemic problems in human rights protection. At the other end of the scale, the individual petition
procedure allows the treaty bodies the opportunity to address specific violations which may occur even in
the absence of broader difficulties in the human rights structure. Nevertheless, individual petitions also serve
a useful role in identifying particular laws or practices that may result in more widespread violations. Finally,
the function of general comments or recommendations will allow the treaty bodies to offer interpretations on
the meaning of substantive and procedural obligations which can inform law and policy-making.

2. Charter-based Procedures

The principal UN Charter-based human rights protection mechanisms operate within the context of the
Human Rights Council. Although the EU is not a member of the UN (nor of the Human Rights Council),
all Member States are members of the former and several are members of the latter, and they do coordinate
in order to give effect to EU policies, often making statements ‘on behalf of the EU, usually via the Member
State holding the presidency at the time.** Of relevance to the EU are the ‘special procedures’ and
the UPR process.

The ‘special procedures’ in place at the Human Rights Council consist of independent experts holding
mandates that are either country-specific or thematic.3*? Those holding country mandates investigate and
report on human rights implementation in the targeted State, while thematic mandates may be established
to investigate a particular practice or problems relating to the implementation of a particular right, as well
as undertaking the development of new norms. Most thematic mandate holders also receive and act upon
individual complaints, and the prior consent of States is not needed to authorise this process.4°

The special procedures provide several opportunities for collaboration with the EU. Firstly, the reach of
the thematic mandate holders appears to be universal and has included entities not recognised as States,
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such as the Occupied Palestinian Territories, or commercial enterprises.®*! Thus, mandate holders may
engage the EU in relation to individual complaints, as well as conducting studies on the EU as a whole on
the same basis as the ‘country visits’ of the special procedures. For the most part, the mandate holders do
not deliver in-depth analysis of complaints on the merits, but rather transmit allegations, request a reply,
and make reference to international standards that may be of relevance to the complaint.®#? The conduct
of ‘country visits’ by the special procedures could, however, allow for the broader analysis of EU policy
on relevant areas of competence. For instance, the Special Rapporteur on the right to food could examine
the EU’s CAP, and the Special Rapporteur on the human rights of migrants could examine EU policy in
relation to the conditions of entry, residence, and the legal and social position of third country nationals.
There is also scope for collaboration between these procedures and the EU’s FRA as part of its mandate
in conducting research and formulating evidence-based policy recommendations.

Secondly, given the increasing prevalence of integration by States into both regional and international
organisations, there is a compelling argument for establishing a mandate to specifically establish a
clear framework for ensuring the accountability of such organisations under International Human Rights
Law. Thus, alongside the existing Special Representative of the Secretary General on human rights and
transnational corporations and other business enterprises,®® who is tasked, among other things, with
articulating international legal standards on this issue, there could be established a mandate on human
rights and regional and international organisations.

Under the UPR procedure the Human Rights Council will review the implementation of human rights in each
of the Member States of the UN. 344 This involves the submission by the State of a national report, which
would include responses to specific questions posed by other States, as well as information submitted by
other stakeholders such as NGOs. The State is then reviewed on the basis of the standards in the UDHR
and any human rights instruments to which it is party, as well as any voluntary undertakings made by
the State. Other States may then comment upon the human rights situation in that State and then make
recommendations for future improvements. The process is thus one of peer review, rather than assessment
by experts. Although the EU is not itself a member of the UN, it does have observer status at the General
Assembly, of which the Human Rights Council is a subsidiary body. The voluntary submission of the EU
to a review procedure of the High-level Task Force on the Implementation of the Right to Development
of the Human Rights Council (discussed above) could serve as a precedent for the voluntary submission
by the EU to the UPR. In the alternative, EU Member States could be specifically requested to introduce
information in their own national reports indicating relevant areas of EU Law that have an impact on the
implementation of their human rights obligations.34°

D. NATURE OF THE LEGAL OBLIGATIONS FLOWING FROM DECISIONS ISSUED BY
THE UN TREATY BODIES AND CHARTER BODIES

Neither the UN human rights treaties nor the UN Charter (nor more specific instruments
relating to the operation of the Human Rights Council) specifically stipulate that the
decisions, opinions, views, observations or recommendations issued via the treaty
bodies, UPR process, or special procedures are legally binding. This does not mean,
however, these are devoid of legal significance.

Both commentators and the HRC have expressed the view that committee recommendations on individual
cases carry some legal weight. Tomuschat states that “[lJegally, the views formulated by the Human Rights
Committee are not binding on the State party concerned which remains free to criticize them. Nonetheless,
any State party will find it hard to reject such findings in so far as they are based on orderly proceedings
during which the defendant party had ample opportunity to present its submissions.”34¢ Steiner believes
that the HRC “has taken the position that absence of a provision in the Protocol [to the ICCPR] describing
views as ‘binding’ cannot mean that a State may freely choose whether or not to comply with them. Views
carry a normative obligation for States to provide the stated remedies, an obligation that stems from the
provisions of the Covenant and Protocol.”*# The reasoning of the HRC and CERD is as follows:

Bearing in mind that, by becoming a party to the Optional Protocol, the State party has
recognized the competence of the Committee to determine whether there has been a violation
of the Covenant or not and that, pursuant to article 2 of the Covenant, the State party has
undertaken to ensure to all individuals within its territory and subiject fo its jurisdiction the
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rights recognized in the Covenant, and to provide an effective and enforceable remedy in
case a violation has been established, the Committee wishes to receive from the State party
.. information about the measures taken to give effect to the Committee’s Views.'348

Accordingly, since the parties have delegated to the treaty bodies the function of determining whether
there has been a violation, it is the view of the treaty bodies and not that of the parties that indicates, as
a matter of fact, whether there has been a violation. Furthermore, because the parties have undertaken
to provide a remedy at the national level where breaches occur - even if they are not obliged to follow
the remedies put forward by the treaty bodies to the letter — there is an uncontestible obligation to
provide an adequate remedy of some kind. A similar argument can be made in relation to Concluding
Observations issued by the treaty bodies under the reporting procedure and the General Comments and
Recommendations, in the sense that parties have delegated to the treaty bodies the function of interpreting
the meaning of their obligations.

Furthermore, in relation both to the treaty bodies’ decisions and those of the UN Charter bodies, it must
be recalled that Article 2(2) of the UN Charter imposes a general duty on parties ‘to fulfil in good faith’
their obligations under the Charter. As discussed above, the UN Charter imposes an obligation on all
States to promote respect for human rights, as well as guaranteeing the rights contained in the UDHR.
Thus, even if the parties are not under a concrete obligation to execute any opinions or recommendations
issued by these bodies in meticulous detail, they are at the very least under a duty to consider them in
good faith.3*? The International Court of Justice has stated that membership of an IGO entails for parties a
‘clear obligation to cooperate in good faith to promote the objectives and purposes of the Organization
as expressed in its Constitution’3%°

The obligation to give due weight to the opinions issued by the human rights bodies is thus further
strengthened considering that Article 1(3) of the UN Charter stipulates that the promotion of human rights
is one of the goals of the organisation. It would seem that repeated failure to act in furtherance of the
objectives of the organisation by giving some kind of effect to the views of the UN human rights bodies
would amount to ‘abuse of right’, which limits the ability of a party to consistently disregard repeated calls
to take particular action in order to comply.®3!

Thus, the decisions issued to the EU by the CRPD Committee (or other treaty bodies should the EU agree to
participate) under its various procedures, while not expressly binding, will entail a legal obligation to take
some action in order to fulfil the obligation to provide an effective remedy for a breach of the treaty. This
is reinforced by the obligation on parties to give act in good faith in execution of their obligations under
the UN Charter and the UN human rights treaties.

E. CONCLUSIONS

A range of mechanisms exist across the UN treaty bodies and UN Charter bodies. Now that the EU is
party to the CRPD, and if it becomes party to the Optional Protocol, it will participate in the procedures
described above in relation to the treaty bodies. Should the EU elect to engage with the other treaty
bodies in relation to the remaining UN human rights treaties, it may also be engaged by their respective
committee. These procedures present an opportunity for the EU to engage in a constructive exchange with
external expert bodies that can contribute to developing a rich, coherent and comprehensive approach to
human rights implementation in the EU. In particular, such a process could ensure consistency between the
guidance that Member States receive and the EU’s internal human rights policy, which would consequently
ensure that Member States’ obligations were being met in relation to those powers delegated to the EU.
There are some precedents in relation to the EU’s engaging in cooperation with the Council of Europe and
the UNHCR, as well as examples of the treaty bodies and Charter bodies engaging with entities that are
neither States, nor party to the human rights treaties. Even if the EU does not wish to formally accede to
these instruments. the preceding chapters present cogent reasons for the EU’s engaging voluntarily with the
UN human rights infrastructure. Clearly, there are complexities involved in coordinating action between
the EU and the Member States, but the approach of the EU to the CRPD is promising in this respect and
should serve as evidence that such an operation can be accomplished in relation to the other UN human
rights treaties.
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Chapter Five - Case study: Special Safeguards
for Suspected or Accused Persons who
are Vulnerable

While a commitment from the EU to follow UN standards would mark an important progression, this
of itself would have limited practical significance unless the EU is then able to allow these standards
to penetrate its decision-making processes. As noted in Chapter Two, the quality and coherence of EU
policy can be greatly enhanced by efforts to implement UN standards, such as the Commission’s Strategy
and Agenda on the Rights of the Child, which ensures that measures to further the rights of the child as
guaranteed by the CRC are given effect across different policy areas. As discussed in Chapters Two and
Four, it is important that awareness is raised of human rights among Commission DGs in a general sense
and to UN standards in particular. Furthermore, it would also be helpful if particular DGs could have a
reference point, such as a ‘living’ database that draws links between particular policy areas and their
potential to breach, but also to promote and protect rights.

As such, this chapter presents a case study as an example of how UN instruments may prove
useful in formulating legislative proposals. Its focus is on a future proposal of the Commission
which is planned under the ‘Roadmap for strengthening procedural rights of suspected or accused persons
in criminal proceedings’, specifically relating to the rights of vulnerable persons.®52 This future proposal is
examined from the perspective of the CRC and the CRPD. Although previous consultation documents from
2003-2004 discussed the CFR and European Convention in some detail, little more but mention was made
of relevant UN instruments.35® However, it is clear that unlike the European Convention, among the ‘core’
UN human rights treaties are specialised instruments relating to vulnerable persons to which all Member
States are party. In addition, these two instruments are of particular pertinence given the Commission’s
Strategy and Agenda on the Rights of the Child (discussed in Chapter Two) and its ratification of the CRPD.

Apart from the ability to improve the quality of EU legislation, another persuasive argument for taking UN
standards info consideration can be advanced. The EU itself is under an obligation not to discriminate
through its legislation, on a range of grounds including age and disability. This obligation flows from the
CFR and the ‘general principles’ of EU Law, as well as International Law (through the means discussed
in Chapter Two) via the European Convention, and the UN human rights treaties and the UN Charter.
However, the rights of the child or the rights of persons with disabilities are not articulated in any detail in
EU Law comparable to the CRC and CRPD.

Further, it is well established that the obligation not to discriminate includes the duty to take action to
ensure that measures are tailored so as not to have a disproportionately negative impact on individuals
by virtue of certain characteristics (or protected grounds) that they possess.®>* In addition to the general
prohibition on discrimination, both Article 20 CFR and Article 14(1) ICCPR impose a right of equality
before the law that prohibits differential treatment and differential enjoyment of the right to a fair trial
caused by failure to take measures to ensure substantial equality by those disadvantaged on certain
grounds, such as disability or age.®>* Thus, to the extent that EU Law regulates criminal proceedings, it
must itself ensure that legislation contains adequate provisions to guarantee substantive equality. Failing
the inclusion of express provisions to give this effect. the CJEU and the Member States remain under a duty
to interpret the legislation in such a way as to guarantee substantive equality. Being guided by relevant
UN standards would ensure compliance by the EU and Member States with their obligations under EU
Law and UN human rights instruments.

A. BACKGROUND

In 2004 the Commission put forward a proposal for a Council Framework Decision on procedural rights for
suspects and defendants in criminal proceedings. The aim of establishing common minimum standards of
treatment was to ensure that Member States could enjoy mutual trust and confidence in each others’ criminal
justice systems as part of the operation of the EAW. As discussed in Chapter Two, where the Member States
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are to cooperate in transnational matters that bring with them obligations of mutual recognition (such as
the obligation to execute a judgement or arrest warrant issued in another Member State, or hand over
custody of a national for trial in another Member State)>¢ there arises a risk firstly that the rights of the
individual become diminished where lower standards exist in other Member States, and secondly (and as a
consequence of this), a Member State may refuse cooperation.®>” The proposal originally related to a range
of issues: access to legal advice ; access to free interpretation and translation ; giving ‘appropriate attention’
to those who are ‘not capable of understanding or following’ proceedings ; the right to communicate with
consular authorities ; and the right of suspects to be notified of their rights.®*® However, the proposal
was subsequently abandoned until 2009, when it was placed back on the agenda by the Council as a
range of separate measures in the ‘Roadmap for strengthening procedural rights of suspected
or accused persons in criminal proceedings’.>* As such, the Commission is in the process of
reintroducing initiatives under various of these headings as individual, selfcontained proposals.

To date. the Commission has launched a Proposal for a Directive on the right to inferpretation and
translation in criminal proceedings®®® and a Proposal for a Directive on the right to information in criminal
proceedings (otherwise known as a ‘Letter of Rights’).>*' The Roadmap also specifically provides for a
proposal on ‘special safeguards for suspected or accused persons who are vulnerable’,
which is intended to ensure that ‘special attention is shown to suspected or accused persons who cannot
understand or follow the content or the meaning of the proceedings, owing, for example, to their age, [or]
mental or physical condition’.3¢?

B. CONTENT OF THE SAFEGUARDS

Although no text is yet available for the proposal, the text of the initial proposal relating to vulnerable
persons can serve as a starting point. The Commission’s initial Green Paper cast the net widely over the
category of persons who could be classed as ‘vulnerable’, and included those who did not speak the
national language, children, persons with mental or emotional impairments or disabilities and physical
disabilities, persons with dependents, the illiterate, asylum-seekers, and those with a dependency on drugs
or alcohol. Those considered ‘vulnerable’ would then be offered ‘procedural safeguards ... to offset their
disadvantages’.*3

In the subsequent proposal of 2004, the focus shifted away from identifying ‘vulnerable persons’ as a
class of beneficiaries. Rather, Article 10 of the proposal centred on the fact of whether the individual in
question is able to ‘understand or follow the content or the meaning of the proceedings owing to his age,
[or] mental, physical or emotional condition’.?¢* Where they were unable to do so, Article 10 would
oblige the Member State to offer ‘specific attention’ to that person ‘in order to safeguard the fairness of
proceedings’.?¢> As a matter of procedure, the same provision obliged the Member States to consider
and record in writing whether specific attention was considered necessary and whether any steps were
taken in that regard. Article 11 gave a suspect or defendant who was ‘entitled to specific aftention” three
substantive rights: firstly, to ensure that a recording is made of any questioning, as well as a transcript in
the event of a dispute ; secondly, that medical assistance is provided wherever necessary ; and thirdly,
that ‘[w]here appropriate... specific attention may include the right to have a third person present during
any questioning by police or judicial authorities’.

C. CONSIDERING THE 2004 PROPOSAL IN THE LIGHT OF THE CRC AND THE CRPD?¢

1. Children

The CRC Committee has dealt specifically with the rights of the child in the context of juvenile justice in its
General Comment No. 10 (2007), which contains illuminating interpretations and explanations both of
the relevance of the CRC in general to juvenile justice, but also more specifically the meaning of Article
40 CRC, which deals with the penal system.?¢” The CRC Committee also draws on the United Nations
Standard Minimum Rules for the Administration of Juvenile Justice (‘The Beijing Rules’),%® the United
Nations Rules for the Protection of Juveniles Deprived of their Liberty,*¢* and the United Nations Guidelines
for the Prevention of Juvenile Delinquency (‘The Riyadh Guidelines’)*”? in interpreting the provisions of the
CRC, which could also act as reference points for the Commission. Further guidance is included in the
Guidelines for Action on Children in the Criminal Justice System.%”!
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At a general level, Article 3(1) CRC provides that the principle of the ‘best interests of the child’
shall constitute the primary consideration in decisions taken in relation to minors.®”? In the context of
juvenile justice, the CRC Committee has underlined that children are ‘different from adults in their physical
and psychological development, and their emotional and educational needs.’

As a consequence, parties must ensure ‘a separate juvenile justice system’.>”° Juvenile courts may
be established ‘either as separate units or as part of existing regional/district courts. Where that is not
immediately feasible for practical reasons, the States parties should ensure the appointment of specialized
judges or magistrates for dealing with cases of juvenile justice’.?”4 This should include the establishment
of ‘specialised units within the police, the judiciary, the court system, the prosecutor’s office, as well as
specialised defenders or other representatives who provide legal or other appropriate assistance to the
child.”®> This in itself marks an important distinction between the requirements of the CRC and the content
of the Commission’s original proposal. While the establishment of a separate system of juvenile justice
could be implied from the requirement to give ‘special attention’ to vulnerable persons in the criminal
justice process, the future proposal should make this express in order to ensure consistency with CRC
standards that the Member States themselves are bound to implement.

A second general divergence between the Commission’s original proposal and the CRC is the fact that
the receipt of ‘special attention’ is contingent on whether an individual is considered to be capable of
‘understanding’ the proceedings that they are involved in. However, the safeguards in the CRC are not
dependent on the child’s ability to understand procedures. Although this is a factor in relation to certain of
the rights, such as having charges explained in terms the child can understand (discussed below), the basis
for differential treatment of children is, as stated above, due to the fact that their ‘physical development, and
their emotional and educational needs’ differ from those of adults. Accordingly, the future proposal of the
Commission should be widened in this respect to take into account that an individual’s vulnerability
in the criminal process is not synonymous with their ability to understand proceedings.

Considering more specific provisions of the CRC together with the original proposal, it is possible to
identify other issues that could guide the Commission in its elaboration of the future proposal.

Firstly, Article 10 of the original proposal does not identify who is responsible for taking the decision of
whether an individual is capable of understanding proceedings. In this sense, the CRC Committee has
specified that the child’s right to be treated with dignity, contained in Article 40 CRC, requires that ‘all
professionals involved in the administration of juvenile justice be knowledgeable about child development,
the dynamic and continuing growth of children, what is appropriate to their well-being, and the pervasive
forms of violence against children’.37¢ This would support the position that, within a separate system
of juvenile justice, it should be for professionals with specialist knowledge of children who make the
determination of whether a child (which Article 1 CRC presumes to be someone below eighteen years of
age) should be entitled to ‘specific attention’ under the legislation. While this might not preclude the law
enforcement authorities from taking this decision, at the very least it is apparent that it should fall to officers
trained to deal specifically with children.

The CRC Committee has further stated that Article 40(2) on fair trial guarantees requires the adequate
training of those involved in juvenile justice, namely ‘police officers, prosecutors, legal and other
representatives of the child, judges, probation officers, social workers’, which means that they should
be dealt with by specialists throughout the entirety of proceedings.®”” In particular, free legal assistance
should be available from lawyers or paralegals who are adequately trained in working with children in
the criminal justice system.%”® The CRC Committee also stressed that the guarantees embodied in Article
14(3)(b) ICCPR, providing for adequate time and facilities to prepare a defence, including privacy of
communications between client and lawyer, should also be observed in relation to children.?”?

Secondly, although the CRC does not fix a minimum age of criminal responsibility, it has stated that
an individual who has attained that age will nevertheless require protection if they are under 18 years of
age.®® Thus, the Commission’s future proposal would benefit from specifying not merely that ‘age’ should
be a factor that may render an individual ‘vulnerable’, but rather that ‘special attention’ should be accorded
to anyone under the age of 18, even if they have achieved the minimum age of criminal responsibility.®’
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Thirdly, parties are under an obligation to prevent violence against children ‘in all phases of the
juvenile justice process, from the first contact with the police [and] during pretrial detention’.?8? In addition
special attention should be paid to the girl child, particularly her special health needs and in relation to
prior abuse.’® Related to this, safeguards should exist to ensure not only that children are not coerced
to give testimony, but also that they are not subject to inducements or otherwise pushed towards self-
incrimination due to the length of questioning or fear of imprisonment. In considering any admission of
guilt, the courts should take such factors into account.*® Thus, ‘special attention’ should therefore expressly
include safeguards of this nature.

Fourthly, measures must be taken to ensure the adequate participation of the child throughout the process.
The CRC Committee has determined that the right to be heard under Article 12 CRC,3 either directly
or via a representative, has application to all stages of the criminal justice process, ‘starting with [the]
pretrial stage when the child has the right to remain silent, as well as the right to be heard by the police,
the prosecutor and the investigating judge’, as well as ‘the stages of adjudication and of implementation of
the imposed measures’.?% The child’s views should be given due weight according to his/her maturity.3%”
This has particular pertinence to Article 11 of the original proposal, which allows a third party to be
present during questioning ‘where appropriate’. In line with the approach of the CRC Committee, the
future proposal should expressly extend this to all stages of proceedings.

This is tied in with the right of the child to effective participation in court proceedings under
Article 40(2)(b)(iv) CRC. This may ‘require modified courtroom procedures and practices’, depending
on the child’s maturity.*® Children must also have the charges against them and possible consequences
explained in simplified language so that they are in a position to direct their ‘legal representative, to
challenge witnesses, to provide an account of events, and to make appropriate decisions about evidence,
testimony and the measure(s) to be imposed’.*® Furthermore. the child has a right to the free assistance
of an interpreter under Article 40(2)(vi). This is already provided for in the Commission’s Proposal for
a Directive on the right to interpretation and translation in criminal proceedings.®*® However, the future
proposal on vulnerable persons could benefit from an express provision along the terms of the CRC
Committee’s statement that the interpreter should be ‘trained to work with children, because the use and
understanding of their mother tongue might be different from that of adults.”*! Furthermore, children with
speech impairments or other disabilities should be provided with assistance by professionals, for instance
in sign language.®”?

The parties should also ensure that the child’s right to privacy is ensured during the course of proceedings,
including the initial stages. This should include a presumption in favour of hearings being closed to the
public and non-identification of the child once a final decision is reached, as well as the ability for children
to obtain removal of offences from their records on attaining the age of 18.3%° Finally, parties should also
facilitate, to the greatest extent possible, the participation of parents and legal guardians in legal
proceedings in order to provide support for the child.3?

Fifthly, Article 40(2)(b)(iii) CRC provides that charges against a child should be disposed of ‘without
delay’. The CRC Committee has stated that this should be read in the light of Article 37(d) CRC which
states that a child deprived of his/her liberty ‘shall have the right to ... a prompt decision’ to determine
the legality of detention. The CRC Committee went on to state that ‘prompt’ is a stronger term that ‘without
delay’, which in turn is stronger than ‘without undue delay’ contained in Article 14(3)(c) ICCPR, and that
parties should specify a time limit for periods between commission of the offence and final adjudication.
Accordingly, a future proposal should specify in express terms that time limits and delays in proceedings
should be set as ‘much shorter than those for adults’, while not sacrificing fair trial rights.3%°

In the light of the above, it is clear that in so far as children are concerned, the future proposal of the
Commission in relation to vulnerable persons should contain more specific and express provisions relating
to the measures to be taken in relation to children. In addition, ‘special attention’ for the benefit of children
should not be contingent simply on their level of understanding, but rather derive from their status as a
child of itself. Further, there should be more general provision for a system of juvenile justice that is distinct
from the mainstream criminal justice system, including adequately trained professionals participating in
all stages of proceedings.
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2. Persons with Disabilities

The CRPD Committee has not yet had the opportunity to formulate General Comments on the scope and
meaning of the rights contained in the CRPD. Nevertheless, several observations on what the CRPD may
require in relation to persons with disabilities in the criminal process can be made.

Firstly, Article 14(1) ICCPR accords a general right to equality before the law. This is given greater
specificity under Article 12 CRPD which obliges the parties to ‘provide access by persons with disabilities
to the support they may require in exercising their legal capacity’, and Article 13(1) which requires
parties to ‘ensure effective access to justice for persons with disabilities on an equal basis with others’.
This would include a general duty to provide assistance to suspects and defendants with disabilities in
order to ensure that they are not placed at a disadvantage. In this sense the OHCHR has clarified that ‘[p]
rocedural accommodations both during the pretrial and trial phase of the proceedings might be required
in accordance with article 13 of the Convention, and implementing norms must be adopted’3?

Secondly, Article 14(3)(d),(e) and (f) ICCPR provides for the right for individuals to be tried in their
presence, to defend themselves or be defended through free legal assistance, the right to examine witnesses
and the right to an interpreter. More specifically, the CRPD contains particular provisions to facilitate
effective participation in proceedings by persons with disabilities. Article 13 CRPD requires the
provision of ‘procedural and age-appropriate accommodations, in order to facilitate their effective role as
direct and indirect participants ... in legal proceedings, including at investigative and other preliminary
stages.” The CRPD Committee Guidelines specify that this includes ‘procedural accommodations that are
made in the legal process to ensure effective participation of all types of persons with disabilities in the
justice system’.3”” This provision can be read together with Article 12(3) which requires States to ‘take
appropriate measures to provide access by persons with disabilities to the support they may require in
exercising their legal capacity’. Although the CRPD Committee has not yet had the opportunity to specify
what this entails, guidance can be sought from Article 9 relating to accessibility, which sets out a range of
measures that States should adopt in ensuring independent living for persons with disabilities, in particular
in relation to accessing ‘facilities and services open or provided to the public’.

These include provision of public signs ‘in Braille and easy fo read and understand forms’, ‘live assistance and
intermediaries, including guides, readers and professional sign language interpreters’ ; ‘appropriate forms of
assistance and support to persons with disabilities to ensure their access to information’ ; and access to ‘new
information and communications technologies and systems'. Interpreting Articles 12(3) and 13 (in so far as
the court system is a service open to the public) it is reasonable to conclude that, in the context of criminal
proceedings, a person with disabilities would be entitled, for instance, to: assistance from signlanguage
specialists or provision of technical equipment for those with difficulty hearing ; the provision of documents in
Braille or a reader for those with visual impairments ; the provision of speech recognition software or a scribe
for those unable to write ; support from a professional able to assist an individual with disabilities in expressing
themselves during proceedings ; making information about the charges or evidence against an individual
understandable for those with mental impairments, so that they may instruct their legal representatives effectively.
This should be available not only during court hearings but also the initial stages of proceedings.

Thirdly, Article 13(2) CRPD also requires parties to ‘promote appropriate training for those working in
the field of administration of justice, including police and prison staff’. As is the case in relation to children
involved in legal proceedings, this will include the provision of appropriately trained police officers, judges,
social workers, translators and legal counsel available for proceedings involving persons with disabilities.
It should also fall to properly trained individuals to make the determination of whether an individual should
benefit from ‘specific attention’. Of particular importance will be the provision of legal counsel who has
experience with working with persons with disabilities. However, other measures or assistance may well be
needed in order to facilitate communication between the legal counsel and the client where, for instance,
the suspect or defendant has a hearing impairment or cannot communicate orally. Article 14(3)(b) ICCPR
guaranteeing ‘adequate time and facilities for the preparation of ... defence and to communicate with
counsel’, read in conjunction with the prohibition on discrimination and the right to equality before the law
(Article 14(1) ICCPR, Article 20 CFR), would seem to require such extra facilities.

Finally, Article 12(1) and (2) requires that States accord persons with disabilities equal recognition before
the law, including equal legal capacity. Article 12(4) also requires parties to ‘take appropriate measures
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to provide for appropriate and effective safeguards to prevent abuse in accordance with international
human rights law’. As noted above in relation to children, this should include safeguards against self-
incrimination which may result from fear or a lack of understanding. For instance, depending on the
situation of the accused, it may require courts to consider the value of ‘confessions’ with caution. It may
also require safeguards to ensure that the methods and duration of questioning and other elements of
criminal proceedings do not prejudice individuals with mental or physical disabilities by, for instance,
imposing levels of stress that may not be experienced by a person without such disabilities. In particular,
given the subjective nature of the definition of inhuman or degrading treatment, parties should ensure
that proceedings do not impose excessive strain or distress on an individual whose disabilities may result
in a lower level of tolerance.??® In this regard, the ECtHR has found that failure to provide adequate
accommodation for a person with physical disabilities while in detention, resulting in significant hardship,
could amount to degrading treatment.®%?

As in relation to the rights of the child, persons with disabilities are entitled under the CRPD and ICCPR to
have criminal proceedings adapted in order to allow them to participate on an equal footing with other
members of society. This entitlement to ‘specific attention’ flows, according to the UN treaties, not merely
from individuals” inability o adequately understand the proceedings in which they are involved, but rather
from the fact that their physical or mental condition may make them inherently vulnerable and liable to
suffer distress. The fact that their ability to understand or participate in proceedings may be impaired is
thus an important consideration, but it is not the sole or central reason for affording such persons specific
measures of protection. The terms of the Commission’s future proposal should accordingly be widened
to reflect this. Furthermore, it is clear that the CRPD and the ICCPR (by virtue of Article 14 taken together
with the prohibition on discrimination) will require specific measures to be taken in order to guarantee
substantive equality for persons with disabilities, and these should feature expressly in the future proposal.

D. CONCLUSIONS

The above consideration of the Commission’s original proposal in the light of the CRC and the CRPD
illustrates that reference to these two instruments and the interpretations of the treaty bodies in formulating
a future proposal may contribute significantly to the full realisation of the rights of the child and of persons
with disabilities. Given its ratification of the CRPD, the EU now falls under a legal duty to ensure that these
standards are observed. Drawing on the CRC will also ensure that the procedural rights of children are
not omitted from the EU’s Strategy on the Rights of the Child.

The first difficulty with the existing text is that ‘specific attention’ is contingent on an individual’s ability to
understand proceedings. However, this conflicts with both the CRC and CRPD, which require measures to
be taken fo ensure substantive equality based on the broader criteria of the vulnerability of persons falling
within these categories. While part of an individual’s vulnerability in criminal proceedings is related to his
or her ability to understand proceedings, it also relates more widely to the right to participate effectively
and the need to prevent unnecessary distress.

The second difficulty is that under the existing text of Articles 10 and 11, it falls to the ‘competent authority’
to make the determination of which individuals are entitled to ‘specific attention’, but this authority is not
identified. Clearly, there may be great disparity in levels of protection depending on whether this determination
is made by the police, a prosecutor, a court, a medical professional, or a specialised agency (e.g., social
services). The CRC and the CRPD require that those dealing with persons with disabilities and children in the
criminal justice process should be adequately trained. Therefore, the future proposal should specify that a
determination of what ‘specific attention’ is needed should be made by specialised professionals.

Other divergences between the existing text and the requirements of the CRPD and the CRC include a range
of measures which could be classed as measures of ‘specific attention’. Currently, the text gives a limited
range of rights to those considered to be vulnerable, namely, the right to have proceedings recorded, the
right to medical attention and the right to the presence of a third party. The CRC and the CRPD clearly
impose a far wider range of duties. In relation to the CRC, this includes a significant structural
duty to operate a separate system of juvenile justice. Other duties in relation both to children and persons
with disabilities include, among others, assistance in order to participate effectively in proceedings and
assistance in order to facilitate communication with legal counsel, as well as safeguards to ensure that
vulnerabilities do not play a part in obtaining testimonies.
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Chapter Six: Conclusions and Recommendations

The EU is not a ‘human rights organisation’ in the sense that this term is commonly applied, in that it
was not created with the principle aim of monitoring the implementation of or promoting the protection
of human rights. Nonetheless, the EU’s stated aim is to ‘promote ... its values and the well-being of its
peoples’, and its values include ‘respect for human dignity, freedom, democracy, equality, the rule of
law and respect for human rights’.4 These overall aims and values coincide and reflect the standards
embodied in those UN human rights treaties to which all the Member States are party (and which the EU
promotes in its relations with third States).

Furthermore, the EU disposes of a large range of powers placing it in a position to give these standards
effect. In certain policy areas the EU is competent to take action to the exclusion of the Member States ;
in other areas where the EU shares competence, the Member States incrementally cede the ability to act
independently as the EU legislates. The EU disposes of a human rights regime that allows human rights to
be taken into consideration during the legislative process, and also allows the CJEU to verify compliance
after legislation has been adopted. The creation of the FRA and adoption of the CFR are important and
commendable achievements in this system. The EU is to become party to the European Convention and
has become party to the CRPD, which will allow the ECtHR and CRPD Committee to monitor its activities.
At the same time, all the Member States of the EU are party to most of the ‘core’ UN human rights treaties
as well as to the UN Charter.

There remain many challenges, however. There exists a disparity between the range of human rights
standards recognised in EU Law and those guaranteed in UN human rights instruments to which the
Member States are party. There is also a divergence between the depth of the obligation to guarantee
human rights under UN instruments (as well as the European Convention), which includes positive measures,
and the EU’s traditional approach, which merely guarantees restraint from interference. Furthermore, the
mechanisms in place fo inject human rights into the legislative and policy-making process could be made
far more effective and coherent.

As a result, there is a risk of a two-tier system of protection emerging in the EU. In policy areas falling within
EU competence, individuals in Europe risk a lower level of protection than in policy areas falling under
Member State competence. The lack of consistency between the EU’s policy of promoting adherence to
UN instruments in relations with third countries, while not according them prominence internally, also risks
undermining its credibility on the world stage.

The UN human rights treaties confer rights on individuals which are inalienable and universal in nature.
As such, individuals cannot be deprived of these rights, including the right to a remedy. This means that
the Member States cannot be released from their obligations under these treaties simply by transferring
powers to the EU. Similarly, it means that those bodies responsible for monitoring Member States cannot
accept obligations deriving from EU Law as a bar to overseeing individuals’ rights.

It is difficult to argue that the EU is not already under an obligation, both by virtue of its own internal legal
system and by virtue of International Law, to give effect to UN human rights standards. At the very least, the
Member States remain bound by these obligations and will incur international responsibility to the extent that
the EU does not fulfil those duties. The most effective means of ensuring that the EU and the Member States can
give full effect to their obligations under UN instruments is for the EU to engage with the UN's human rights
infrastructure, and particularly the treaty bodies. Applying the same system of supervision and guidance to
the EU and the Member States can help to enrich EU policies and facilitate coordination between the EU
and its Member States, ensuring consistency across EU and national policies in relation to human rights and
a division of labour that reflects their respective areas of competence. This needs to be accompanied by the
development of measures to ensure that human rights considerations permeate the work of the institutions,
and particularly the Commission as initiator of legislation and policy. This should include the participation of
officials from all DGs in the reporting process before the treaty bodies, as well as human rights training and
the creation of reference documents highlighting how particular policy areas can have both a positive and
negative impact on human right implementation. What follows is a series of recommendations, based on the
foregoing analysis that may help to give full realisation to human rights across the EU.
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1. RECOMMENDATIONS DIRECTED AT THE EU, ITS INSTITUTIONS AND THE MEMBER STATES

e The Commission should consider revising the existing Impact Assessment Guidelines to give
greater prominence to human rights considerations. The human rights standards considered by
the Commission should be widened to include UN human rights instruments. This should be
accompanied by more rigorous implementation of the Commission’s commitment to ensure the
compliance of proposals with the provisions of the CFR and UN human rights instruments.

e The Commission should consider providing training in human rights awareness for staff involved
in formulating policies.

e The Commission should consider the development of a ‘living’ reference document, giving
guidance on the implications of human rights standards tailored to specific policy areas covered
by each DG. This would highlight the potential positive contribution or negative consequences of
policies at an early stage of development. Assistance could be sought from the FRA.

e The Council, the Commission and the European Parliament could consider revising the founding
Regulation of the FRA to increase the scope of its mandate. This could include providing assistance
to the Commission through systematic verification of legislative proposals for compliance with
human rights standards, including international human rights standards.

o The CJEU should consider making more extensive reference to UN human rights instruments in
reflection of the fact that all Member States are party to most of the ‘core’ instruments, and that
these standards are universal.

e The Council should consider requesting the Commission to develop an overarching human rights
strategy that acknowledges and gives effect to the positive obligations of the EU under UN human
rights instruments.

o The CJEU should develop the ‘protection” and ‘promotion’ (in so far as the latter may be justiciable)
of human rights as a condition of legality for EU Law. The Council, the Commission, and the
European Parliament could jointly and formally recognise the existence of positive obligations to
protect and promote human rights as part of EU Law.

e The Council, the Commission and/or the European Parliament could consider inviting experts
operating under the special procedures of the Human Rights Council to conduct visits or draft
reports specifically analysing relevant aspects of EU policy.

¢ The Council could consider requesting the Commission to initiate cooperation with the UN treaty
bodies and Charter bodies either as a result of accession to human rights treaties or through
a Memorandum of Understanding. This could include participation in the reporting procedure
(in accordance with the guidance given by the treaty bodies) and could include consenting to
individual petitions.

e The Commission could consider designating staff from each relevant DG to participate in the
reporting process, where either the Member States or the EU’s reports are under consideration
before the treaty bodies, and for ensuring the transmission of relevant documents issued by the
treaty bodies to their DG.

e The Council could, in the longer term, consider initiating an amendment to the CFR to ensure
consistency with UN human rights treaties. This should be accompanied by formal recognition
by the institutions of the significance of UN human rights instruments as a source of the ‘general
principles’ of EU Law.

e The Council should consider requesting the European Commission to explore the possibility of

adherence by the EU to UN human rights treaties, either through formal accession to existing
treaties (subject to amendment of those instruments) or a declaration of voluntary acceptance.
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2, RECOMMENDATIONS DIRECTED AT THE UN HUMAN RIGHTS BODIES

e The treaty bodies could pay greater attention to the extent to which national practices and law
may be contingent on EU legislation and policies when reviewing States Parties.

e The treaty bodies could consider inviting the EU to conclude a Memorandum of Understanding
to facilitate cooperation, including the application of the periodic reporting procedure to the EU.

e The treaty bodies could consider developing, as a joint document, a General Comment or
Recommendation adapting existing General Comments relating to the implementation obligations
of the States Parties to the particular situation of the EU, in view of the fact that it shares competence
in policy areas with the Member States.

o The treaty bodies could consider developing the responsibility of States on the basis of strict
liability for the actions of international organisations to which those States are party, as the most
effective means of ensuring the continuity of human rights obligations.

e The Human Rights Council could consider examining the issue of the human rights accountability
of international organisations through the creation of a thematic mandate under the special
procedures, with a view to developing a normative framework. The Human Rights Council could
also consider inviting the EU to participate in the UPR process.
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